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ABSTRACT 

Because the intervention of a neutral third party is 
currently gaining favor as an alternative form of dispute resolution, 
this book explores the process of mediation in the context of 
managing struggle and examines some of the characteristics of 
mediators, their training and ethics, and the techniques and skills 
of good mediation. The theory section of the book contains three 
chapters dealing respectively with basic concepts and contexts, 
origins and development of mediation, and the mediator. The chapters 
in the section on practice are as follows: (1) "The Mediator in 
Action"; (2) "Phases in the Mediation Process"; (3) "Mediator 
Behaviors: Relationships, Processes, and Strategies"; (4) "Power and 
the Mediator"; (5) "Tou Are the Mediator: A Summary of Suggestions"; 
and (6) "Helping the Parties Use Mediation." The five appendixes 
include simulated cases for mediation, mediation analysis and 
evaluation forms, special exercises for mediators-to-be, a section on 
special projects, and a sample agreement between parties coming to 
mediation. Eighty-one references are included. (SKC) 
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FOREWORD 



The Educational Resources Information Center (ERIC) 
is a national information system operated by the Office 
of Educational Research arid Improvement (OERI), U.S. 
Department of Education. It provides ready access to 
descriptions of exemplary programs, research and de- 
velopment efforts, and elated information useful in de- 
veloping effective educational programs. 

Through its network of specialized centers or clear- 
inghouses, each of which is responsible for a particular 
educational area, ERIC acquires, evaluates, abstracts, 
and indexes current significant information and lists this 
information in its reference publications. 

ERIC/RCS, the ERIC Clearinghouse on Reading and 
Communication Skills, disseminates educational infor- 
mation related to research, instruction, and professional 
preparation at all levels and in all institutions. The scope 
of interest of the Clearinghouse includes relevant research 
reports, literature reviews, curriculum guides and de- 
scriptions, conference papers, project or program re- 



views, and other print materials related to reading, English, 
educational journalism, and speech communication. 

The ERiC system has already made available — through 
the ERIC Locument Reproduction System — much in- 
formation data. However, if the findings of specific ed- 
ucational research are to be intelligible to teachers and 
applicable to teaching, considerable amounts of data must 
be reevaluated, focused, and translated into a different 
context. Rather than resting at the point of making re- 
search reports readily accessible, OERI has directed the 
clearinghouses to work with professional organizations 
in developing information analysis papers in specific areas 
within the scope of the clearinghouses. 

ERIC is pleased to cooperate with the Speech Com- 
munication Association in making Mediation: Toward a 
Civilized System of Dispute Resolution available. 

Charles Suhor 
Director, ERIC/RCS 



PREFACE 



The intervention of a neutral third party to facilitate ne- 
gotiation in an existing dispute is attracting a great deal 
of attention as an alternative form of dispute resolution. 
The purpose of this book is to explore the process of 
mediation in the context of managing struggle and to 
examine some of the characteristics of mediators, their 
training, their standards of ethical practice, and the tech- 
niques and skills that make for good mediation. Along 
the way we will note some of the prob'ems curently 
appearing in the profession of mediaticn. 

Some have called the current interest in mediation a 
"movement. M I believe it is more accurate to call the 
mediation process and those who practice it part of a 
highly specialized profession related to peacemaking in 
all phases of human behavior. While the professional 
practitioners have widely varying backgrounds, all have 
a common interest in finding ways to manage disputes 
so that they do not become destructive. 

The basic goal of mediation is the reaching of a set- 
tlement. If the process is done well, it is possible that 
future relationships between the parties can be enhanced. 



However, the fundamental mediation process does not 
address itself to matters not related to the settlement of 
the dispute(s) at hand. There may be "add ons" or other 
variations that go beyond the reaching of settlement, but 
the basic process does not waver from the settlement goal 
as the primary objective. There is a tendency for many 
who are not fully familiar with the process to expect 
things from it that are simply antithetical to the funda- 
mental goals. I shall have more to say about this later. 
Mediation is neither therapy nor judgement. It is a unique 
process in which a neutral person or group facilitates the 
reaching of a settlement between other disputing people, 
groups, agencies, states or nations. 

To truly understand the process and its professional 
applications, we need to take a brief look at the nature 
of disputes and conflict, at the conditions under which 
mediation can be useful and at those where it simply is 
not. We will begin with some concepts and contexts that 
have an important bearing on the practice of mediation. 
Then we will discuss mediators, the mediation process, 
and material for the development of both. 
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BASIC CONCEPTS AND CONTEXTS 



The Struggle Spectrum: From Differences to 
Dispute to Litigation to War 

Person 1 — Let's go out for dinner tonight 
Person 2 — Okay. Where do you want to go? 
Ferson 1— Well, how about Chinese? 
Person 2— Sure, but let's not go to that place on 12th 
Street. 

Person 1 — What's the matter with Sammy's? 
Person 2 — It's not clean. 

Person 1 — Not clean! What do you mean? It's as clean 

as our house. 
Person 2 — It's not clean. 

Person 1 — Are you saying I'm a lousy housekeeper? 
Person 2 — I didn't say that. 

Person 1— But that's what you meant, wasn't it? Well, 
I'll have you know that my house is a lot 
cleaner than that one you've lived in before 
you married me! Your mother >$ one lousy 
housekeeper. How you existed in all that filth 
is beyond me. 

Person 2— Of all the. . . . Where did this attack on my 
mother come from? That's one thing you don't 
do . . attack my mother! 

Is this a conflict? Not yet. It could well become one 
shortly. At this point it is a difference of opinion, a 
disagreement about perceptions, and perhaps a surface 
expression of some deeper struggle that may be going 
on between the two persons. 

We have long realized that conflicts have their be- 
ginnings in differences of opinion, but there is a differ 
ence between disagreements that we call disputes and 
those that have escalated to the level that most people 
identify as conflict. Disagreements and disputes usually 
arise when we must make decisions and find ourselves 
at odds with each other over the nature of the decision. 
The issues may arise from such things as distribution of 
scarce resources, different perceptions of the world, var- 
iations in values, cultural contradictions, or failures in 
communication. Most find their root in goals that are 
incompatible. 

Disputes and conflict are part of a larger process, 
struggle, which is a basic function of living. 4 The Strug- 
gle Spectrum" (illustration 1) was developed after many 



years of study and experience in dealing with struggle 
and conflict. It reflects the manner in which mild dif- 
ferences may escalate to disagreement, dispute, cam- 
paign, litigation, fight or war. The distinguishing 
characteristic of the Struggle Spectrum is that it dem- 
onstrates that what we have usually identified as conflict 
has its origins in less violent conditions. What we have 
usually considered as conflict seems to arise at stage 3, 
which has been called "dispute" in the chart. A number 
of factors affect this spectrum: the processes we use with 
each other, our behaviors, our relationships, our goals, 
our orientation to ^ach other, our communication, our 
decision making, possible outcomes, etc. 

By looking at the Struggle Spectrum, we can recog- 
nize points at which interventions can be most useful and 
where they are not functional. Thus, although no inter- 
vention is needec 1 for mild differences, it may be used 
at the level of disagreement. Also, the type of interven- 
tion varies with the particular stage of development of 
the struggle. Although arbitration is hardly needed at 
level 2 (disagreement), it is highly useful in stages 3 
(dispute), 4 (campaign), and 5 (litigation). Mediation is 
most practical at stages 2 and 3. It has increasingly 
limited use at stage 4 and is impossible under the con- 
ditions of stages 5 and 6. When we get to the place wh^re 
a struggle has escalated to the stages of litigation or war, 
mediation is very difficult to obtain and difficult to ac- 
complish. Parties are not, by that time, willing to seek 
mutual solutions and are heavily committed and polarized 
on their positions. Win-lose has become the essential 
condition. To use mediation in such a setting would mean 
that the parties to the dispute would have to abandon or 
attenuate their fighting, either by choice or by external 
force that is greater than either, inus, vhen a divorcing 
couple gets to court over their dispute regarding the cus- 
tody of their children, the parties are usually already 
committed to fight each other until one wins o- the court 
makes the decision. When a union strikes an employer, 
it is difficult for mediation to take place until the parties 
attenuate their positions and indicate a willingness to try 
to work the solution out together by other means. (It is 
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The Struggle Spectrum: 
from Differences to Disputes to Litigation to War 





Stage 1 


Stage 2 


Stage 3 


Stage 4 


Stage 5 


Stage 6 
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Disagreement 


Dispute 
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Processes 


Discussion 


Discussion 


Argument 
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Joint problem 
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Psychological or 
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conciliatory 
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alienated 




Communication 
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Open but 
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Restricted & 


Blocked and 


Closed except 






strained 
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planned 


controlled 
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Mutual 


Joint decisions 


Joint decisions 


Vote by 


Third-party 


Each side seeks 


making 


decisions 
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in mediation 
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control by 
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decisions by 
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decisions 
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arbitration 








Intervention 


None needed 


Mediation by 


Mediation or 


Arbitration by 


Arbitration or 


Force of police 


possibilities 




neutral party 


arbitration by 


neutral party or 
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neutral party 


election-vote 




intervention 


Possible 


Integrated 


Accommodated 


Compromise 


A win or draw 


One wins 


One prevails 


outcomes 


agreement 


agreement both 


agreement or 


winner pleased 


winner 


other or both 




satisfaction 


pacified 


one wins 


loser accepting 


ce.ebraies 


destroyed or 



harmed 



Notes 

A. Mediation is relatively useless in stages 1, 4, 5, and 6, but may be used in 4 under special arrangement 

B Win-lose escalates from level (a) to level (c) The longer it exists, the more intense it becomes. 

C. Neutral third parties have no stake in the outcome of the struggle and include mediators, arbitrators, judges, and juries 

D Parties lose their joint decision-making power when mediation is no longer available 

E. When issues are not resolved at one stage, the tendency is to move to the right on the continuum 

Copyright 1986 by John (Sam) Keltner 
Illustration 1 



9 

ERIC 



often the case that during a strike the parties may be 
meeting in mediation trying to settle the issues over which 
they are at war. This means that there are really two cr 
more levels of the dispute going on at the same time. 
The mediation is operating at a level where the parties 
are at least trying to settle and to stop the violent end of 
the struggle.) When two countries are at war, mediation 
is very difficult until the effects of the warfare and the 
struggle for power undergo significant change and the 
parties are willing to attempt other means of settling the 
dispute. 

The Struggle Spectrum provides us with a tool for 
determining whether mediation is appropriate for any 



given disagreement-dispute as well as with a model for 
understanding the manner in which mild differences may 
escalate into fights when they are not resolved. 



The Win-Lose Condition 

Mediators are usually called into disputes when condi- 
tions between parties are rapidly moving toward or are 
already in what we call the "win-lose" condition. This 
position is very compelling and appears to fuel escalation 
of the struggle. It does not allow both sides to "win," 
and it is the very presence of the threat and realty of 
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losing that makes the struggle significant. If both sides 
could "win," there would be no "lose" in the config- 
uration. The win-lose condition, however, presumes the 
inescapable condition of one side losing. Basketball and 
baseball games are such win-lose struggles. It is not 
possible for both sides to win. 

There can truly be no such thing as a 4 4 win- win" when 
a win-lose condition exists. And the 4 4 win-lose" con- 
dition may be the result of a set of predetermined rules, 
as in the competitive sports and other contests or it may 
be the result of a state of mind or perception of the 
situation by the parties to the dispute. If one party per- 
ceives that it must supersede the other, the win-lose con- 
dition is present regardless of whether or not that is actually 
the objective state of affairs. The nature of the goals of 
the parties determines whether the condition becomes 
win-lose. If the goal is a resource or prize that cannot 
be divided, the wir-lose condition is inevitable. Thus, 
there are some win-lose conditions that are inescapable 
bee lse of the nature of things (the "zero-sum" con- 
dition), and there are sor^e that are present because the 
parties perceive the situation in that way. 

Throughout our lives we have been conditioned to 
perceive winning as the overcoming and defeat of an 
antagonist who then becomes the 44 lose;. " Harvey Ruben 
puts it dramatically: 

Competition is an inescapable fact of life. From the 
nursery to the nursing home, from the bedroom to the 
boardroom, in politics and business and school and sports 
and everyday conversation, human beings are in constant 
competition with each other. We compete for jobs, grades, 
social position, sex, friendship, money, powe\ even 
love. So pervasive is the competitive urge that it fre- 
quently governs our behavior even when we are unaware 
of its influence. From the time we are very small, it is 
a fundamental aspect of the process by which we develop 
our self esteem, our social assurance, our very identity. 
(Ruben 1980, ix) 

We have also been conditioned from childhood to seek 
to be "winners" in almost all of our relations, "there 
are virtually no areas of human interaction which are 
free from the urge to win" (Ruben 1980, 3). Whenever 
the perception of "win" appears, we also expect a loser. 
This condition makes us easy prey for those who would 
promise us great rewards by providing a 4 4 win- win" sit- 
uation. If we can feel we have won, we will likely accept 
a decision. But there is a fatal fallacy in this reasoning. 
Actually "win-win"may be only a manipulative ploy to 
bring people to accept a condition that they might not 
accept if it were identified as other than 4 'winning." 



The Semantic Falhcy of "Win-Win" 

We have been exposed in recent years to a lot of pressure 
to seek "win-win" solutions to struggle and conflict. 
Advocates of the 4 4 win -win" solution are widely dis- 
tributed in many fields. If the concept and its application 
were thoroughly undei stood, I would not be concerned. 
But the evidence is clear that many people are misun- 
derstanding and misusing the idea. I have even heard 
well-meaning peoole ask why we can't use the "win- 
win" approach i i a basketball game when two evenly 
matched teams are playing. One of the strangest situa- 
tions involved two men vying for a single job. An ob- 
server suggested that they should approach the struggle 
with a "win-win" attitude and therefore the one who 
didn't get the job could feel that he had done a good job 
of competing and consider this a "win" too. Only one 
man won the job] 

The concept of both parties winning and neither losing 
is indeed tantalizing, and where the percvived situation 
of "win-lose" is not really an actual 44 win-lose" or 4 'zero- 
sum" condition (a term used to identify the win-lose 
condition in game theory), it may be possible to convince 
people that they both can "win" if they but follow some 
given procedure or accede to a predetermined decision. 
But it is functionally and realistically impossible to reach 
a "win-win" solution when the context provides that 
only one of the parties can win (the "zero-sum" con- 
dition). 

If parties can be led to feel that they have "won" by 
accepting a certain predetermined decision or following 
a process not desired, they will likely accept these con- 
ditions simply because they have been conditioned to 
consider winning a major value and one for which con- 
siderable sacrifice must be made. Winning becomes the 
"carrot" to lead them to accept v/hat otherwise might 
be viewed as less than what they actually wanted. The 
fatal fallacy is inescapable. 

Words do make a difference because they have re- 
ferents in our experience and expectations. So when we 
use the word 4 4 win" we expect, because of our deep 
conditioning, there to be a loser. Actually what fre- 
quently happens is that, when the "win-win" words are 
used in "win-lose" contexts, we can expect some ma- 
nipulative ploy to bring aboui a condition that might not 
otherwise be accepted if it were not identified as a "win." 
Unfortunately, "win-win" is a set of words that reflects 
a concept which is at best confusing and at worst a very 
subtle manipulative tool. 
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What many people refer to when they use the term 
"win-win" in non-zero-sum conditions is really a situ- 
ation without win-lose conditions. Their concern is with 
more cooperation and collaboration than is possible in 
the zero-sum condition. What seems to be a "semantic 
misunderstanding" has deep roots in our language and 
in the culture of conflict. 

Changing the "Game" from Winning to Agreement 

Once people become embroiled in a condition where each 
seeks to overcome the other or "win," the struggle will 
inevitably escalate. Some way to modify the win-lose 
condition and its perception must be found so that a 
different orientation can begin to work its way with the 
disputants. Specifically, we have to learn how to change 
the nature of the game and the goals. As long as "win- 
ning" in any form is a part of the game, there is hardly 
any way to eliminate the inevitability of losing. Thus, 
whenever possible, we must remove the perception and 
concept of winning from the context of the interaction. 
Another value system has to become basic to the inter- 
action. 

Rather than use the term "win-win," it would be 
much more realistic to refer to joint decision making or 
mutual agreement as the essential outcome. Goals of 
mutual or superordinate nature need to be emphasized. 
(See Sherif 1966.) Strategies and situations emphasizing 
the sharing of resources need to be stressed. Concepts 
of accommodation and collaboration need to become pos- 
itive and desired. All of these point to the processes of 
joint decision making. It is in this area of joint decision 
making that mediation plays a very significant role in 
resolving disputes. 

Joint Decision Making and Problem Solving 

We need to refine and enhance our techniques of problem 
solving and joint decision making so that they become 
more a part of our everyday life. Children need to start 
at a very young age using the processes of taking care 
of themselves and their loved ones without becoming 
antagonistic. We must help them learn to grow and de- 
velop without hurting cr destroying their brothers, sisters, 
and neighbors. What kinds of games will they play? Who 
is going to be interested in a game when there are no 
winners and everyone gets a payoff of equal or similar 
significance? Must the idea of competition be destroyed? 



I think not. But certainly these are challenges to our total 
system. 

Management of Struggle by Rules 

What we need to learn more about is how to manage the 
conditions of dispute so that they do not reach the in- 
evitable levels of destruction at the far end of the spec- 
trum. A basketball game may be an exciting competition 
and very productive of talent and performance that can 
hardly be reached in any other way, but when the players 
become involved in mutually brutalizing each other, with 
the fans joining in, the matter is out of hand. Usually 
these occurrences are prevented by the presence of preset 
rules of play and referees who eri force them. The key 
factor in the relationship is that both parties have agreed 
on the rules for managing the win-lose struggle and for 
keeping it from becoming destructive. 

It is much more difficult to develop rules of procedure 
in settings less restrained than that of an athletic contest. 
Rules for management of struggle in a marriage are much 
harder to develop and sustain. Who sets the rules for 
competition in business? In international relations? In 
interpersonal struggles? Rules are useful only where both 
parties to the struggle agree to abide by them. No system 
will work otherwise. The United States, for example, 
literally destroyed the use of international rules when it 
refused to appear before the International Court in the 
case with Nicaragua. This behavior demonstrates that 
refusal to follow rules can be a factor in bringing about 
escalation of struggle. The mediation process requires 
that parties develop rules for dealing with each other so 
that struggle can be managed more effectively. 

Superordinate Goals 

One way we know how to manage struggle is to find 
external threats that are great enough to endanger the 
group or our collective security. (See the works of Sherif 
on this theme.) Then we band together to protect our- 
selves against the external monster and thus eliminate 
the win-lose struggle within our own unit This obviously 
does not eliminate win-lose from the total scheme of 
things. But the superordinate considerations become the 
key to cooperation, accommodation, and collaboration 
within the k 'in-group." Perhaps one of the real problems 
we have is our failure to realize that these external ^mon- 
sters" do actually exist for all of us, whatever the context, 
and that, in the long run, we need first to find an inner 
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system of dealing with our own personal dissonances in 
order to survive. We will then be more adaptable in 
dealing with each other. Mediators must help the parties 
to find superordinate goals and to perceive themselves 
as a special kind of "in-group." 

Negotiation 

When two or more people with differing opinions or goals 
begin to interact and seek resolution of their differences, 
they are engaging in the process called negotiation. Rule 
calls it a "peaceable procedure for reconciling, and/or 
compromising known differences" (1962, 5). Pruitt calls 
it "a form of decision making in which two or more 
parties talk with one another in an effort to resolve their 
opposing interests" (1981, xi). Nierenberg says the ac- 
tivity occurs, "Whenever people exchange ideas with 
the intention of changing relationship, whenever the> 
confer for agreement . . ." (1573, 4), Laborde says it 
is "any communication in which the goals of two or 
more parties seem to be in opposition" (1984, 153). 
Hpynes says that "Negotiations take place when the par- 
ties to a dispute recognize that they have z dispute, agree 
on the need to resolve the dispute, choose an arena in 
which to attempt to resolve the dispute, and actively 
engage in a process designed to settle the dispute" (1983, 
75). 

Negotiation brings into being mziy strategies and tac- 
tics for interacting in order to "win." The vast array of 
books, films, tapes, and assorted advice on how to win 
through negotiation is undt.<iable evidence of the sig- 
nificant presence of this process and of the win-lose model 
throughout our lives. Again, negotiation is a process of 
management of struggle. By interacting with our coun- 
terparts through negotiation strategies, we seek to find 
solutions to our mutual differences that are most desirable 
for us. Thus any attempt to intervene in the processes of 
a dispute is an intrusion into an already existing process 
of negotiation b'fween the parties to the dispute. Me- 
diators, therefore, intervene into already existing disputes 
and must find ways to manage the intervention so that 
the parries can benefit from it. 

Preventive and Interventive Processes 
of Struggle Management 

My approach to the management of struggle has two basic 
thrusts: the preventive and the interventive. The preven- 



tive occurs when we discover, train, and educate in order 
to facilitate the process of learning how to avoid or deter, 
through joint methods, the onset of the win-lose condition 
and other divisive behaviors. The interventive occurs when 
we bring neutral third persons into disputes and charge 
them with the responsibility of facilitating the parties in 
reaching settlements or agreements instead of destroying 
each other. 

Preventive Processes 

By looking at the Struggle Spectrum you can see that 
we can often prevent one phase from developing by re- 
solving the preceding one. Thus, one way of preventing 
the escalation of struggle is to train people to recognize 
the conditions that lead to escalation and the methods 
whereby those conditions can be controlled or managed. 
Training in related skills and understandings also has 
preventive value. Preventive systems include programs 
aimed at developing skills and understanding such things 
as interpersonal communication, the struggle spectrum 
and the nature of conflict, problem solving and decision 
maian^ negotiation, self-awareness, small group behav- 
ior, and leadership. It is also valuable to help parties with 
potential disputes to understand each other better and to 
develop effective communication systems. In a sense 
teachers, therapists, lawyers, administrators, and other 
community and professional leaders can be deeply in- 
volved in the prevention of struggle and conflict esca- 
lation. Skilled mediators, when not mediating, can provide 
excellent preventive guidance because of their direct ex- 
perience with how struggle escalates. In order to facilitate 
the development of conditions that prevent the escalation 
of differences to destructive disputes, the Federal Me- 
diation and Conciliation Service has for many years pro- 
vided special assistance to labor and management outside 
of dispute settings. 

Interventive Processes: Mediation, 
Arb ; trationMeddling, and Force 

The interventive process operates on at least four levels: 
mediation, arbitration, meddling, and force. The first and 
most facilitative method is mediation, the central theme 
of this booklet. In the mediation system, the parties retain 
their freedom to make their own decisions with the as- 
sistance of the mediator as a facilitator. In the second 
method, arbitration, or informal judicial intervention, 
the parties do not make a decision themselves but present 
their case before a third party whom they have mutually 
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chosen and who then makes a binding decision. (There 
is also a less common method called "advisory arbitra- 
tion, 11 in which the arbitrator makes a recommendation 
that the parties may accept or reject.) The only decision 
the parties make is to agree to abide by the decision of 
the third party. Several critical differences exist between 
the arbitration process urd a judicial process. The law 
enforces the decision of a judge or jury and no prior 
agreement of the parties can determine who is to be judge 
or jury. Also, modification of the enforcement of a de- 
cision of the court without court approval is not possible. 

A third type of intervention is not a desirable process. 
It is the common practice of "meddling" with both par- 
ties in order to advance the meddler's status and return 
(usually money from fees, etc.). The lack of firm and 
enforceable standards and qualifications for dispute in- 
terveners allows almost anyone to "hang out a shingle" 
and claim to be a specialist in dispute resolution. This 
condition, which has led to some serious problems in the 
dispute management field, has been addressed by a num- 
ber of groups in an attempt to set up some standards and 
criteria (Lemmon, Ethics, Standards, and Professional 
Challenges 1984; SPIDR, Elements of Good Practice in 
Dispute Resolution 1984; Lemmon 1985, 193ff.). The 
prevention of meddling is best accomplished by de- 
manding that the intervenor show credentials of a neutral 
and qualified mediator or arbitrator. The matter is still 
one of "let the buyer beware," and in spite of the several 
attempts to give guidelines, the failure to provide certi- 
fication standards and enforce them has resulted in abuse 
of the process. 

The fourth type of intervention is the worst. It is the 
forced, uninvited entry and enforcement of external com- 
mands and decisions that defeats both parties to the dis- 
pute and eliminates their freedom to make their own 
decisions. Mediation is extremely difficult and, for the 
most part, cannot operate effectively under this condi- 
tion. When the paries, regardless of the context, are 
forced into mediation against their will, the basic vol- 
untary nature of the process is destroyed. In the labor- 
management field at the national level, the President of 
the United States may, if a dispute or strike affects the 
"public health and welfare," order the Federal MediatiDn 
and Conciliation Service to intervene. In spite of the long 
history of effectiveness of this system, whenever it is 
used, the mediators have a most difficult time bringing 
the parties to undergo the change in attitude necessary 
for effective mediation to take place. In court mandated 
mediation of custody disputes, the parties are of sim- 
ply unwilling to work out their own problems any longer, 



and mediation becomes nothing but an imposed process 
that they have to go through before getting to the court. 

The elimination of such outside force intervention is 
best accomplished by skilled negotiators working out 
problems together, with clear rules of procedure and pro- 
cess. Prevention is also possible through joint decision 
making, or through the use of neutral intervenors as me- 
diators or arbitrators. It is much more difficult for outside 
force to be imposed when there is an essential unity of 
understanding and agreement on process between the 
parties than when they are so divided that they cannot 
find any common ground. 

Neutral and Non-neutral Third-party Intervenors 

A neutral third party is a person who is not an advocate 
for either side of a dispute and has nothing to gain per- 
sonally, professionally, or ideologically from an advan- 
tage of one party over the other. The neutral's basic 
concern is the agreement or settlement of the dispute, 
regardless of the direction it may take. The settlement- 
agreement must have the approval of both parties but not 
that of the neutral. Neutral intervenors are agreement- 
settlement centered rather than client centered. That is, 
their concern is not the advantage of either of the parties 
but the reaching of a settlement that is mutually satis- 
factory to each. (See Kelly 1983, 33ff.) 

Some professional roles cannot be neutral ones. A 
clear example is the attorney-advocate role, in which the 
function is to champion the cause of a client against the 
cause of another party in a dispute. Another nonfunc- 
tional neutral role is that of counselor-therapist which is 
essentially to aid and assist a client in coping with prob- 
lems leading to, or brought on by, a dispute. Both lawyers 
and counselors are client centered in their professional 
assumptions and perspectives and cannot function as use- 
ful neutrals. Today, this significant difference is not clearly 
perceived by many people who are in the rush to get on 
the "bandwagon" of mediating disputes. This is not to 
say that all lawyers and counselors are inadequate neu- 
trals. However, lawyers are taught to be adversaries, and 
counselors are taught to be "therapists." These functions 
do not fit well in neutral processes. 

Mediation Is Not the Practice of Law 
As We Have Known It 

It is important to emphasize that mediation is not the 
practice of law as it is traditionally viewed. The mediator 
does not give legal advice, advise or represent clients, 
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prescribe courses of action, or champion the cause cf 
one side at the expense of the other. The ethics of the 
bar are strongly based on the adversarial relationship 
between the parties. The lawyer is expected to press the 
advantage and protect the right to due process of a client. 
While these are very important and necessary functions 
in our system of justice, they are not the functions of 
mediation. The growing interest of the legal profession 
in alternative dispute resolution suggests that a change 
may be coming. A number of lawyers in training are 
being exposed to mediation, arbitration , and other dispute 
resolution procedures. These are not, however, taking 
the place of the essential adversarial model of the law- 
yer's function. They represent an added function that 
some lawyers arc now trying to include as part of their 
arsenal of services. But the change in posture is often 
difficult for lawyers to accomplish. 

Mediation Is Not the Practice of Therapy 

Nor is mediation therapy. Rosanova says, "the mediator 
has no right to find individual behavior healthy or patho- 
logical, or to convince clients to amend general patterns 
of behavior, or to undertake searches for unconscious 
motives ... the mediator's clients are not sick people; 
they are normal people facing many exceptionally dis- 
tressing problems" (1983, 64). 

Kelly states strongl) that "The role of the therapist 
is to encourage exploration of the meanings and levels 
of dysfunctional psychological reactions. In contrast, the 
role of the mediator is to manage and contain emotional 
expression so that the process of reaching settlement can 
proceed. ... the practice of family and divorce media- 
tion is clearly distinct from the practice of psychother- 
apy" (1983, 44). 

The same concern is true for those who call themselves 
counselors and not therapists. The essential criteria for 
counselor certification lead to a "treatment" process for 
the patient or client. This makes the counselor and ther- 
apy role essentially the same. In spite of the debate among 
professional therapists about their role in family media- 
tion, the basic differences of the functions cannot be 
overlooked or ignored. Mediation demands a different 
posture and attitude toward the client than that which 
must be taken in performing the counseling-therapy func- 
tion. Those counselor-therapists who can bridge that dif- 
ference and are also trained as mediators wi!' be generally 
effective. This, however, does not make what they do 
as mediators a therapeutic process, as has long been 
recognized. 



Non-neutral "Neutrals" 

There are a lot of unqua! fied and inadequately prepared 
people claiming to be neutrals and seeking to be assigned 
or accepted as mediators. For example, when the court 
appoints a lawyer or a counselor to mediate a dispute 
between a couple over custody of their children and as- 
signs to the lawyer or counselor the responsibility of 
protecting the interests of the children, the lawyer can 
hardly operate from a neutral position. The children be- 
come a party to the complex three-way dispute thereby, 
and their "representative" simply cannot operate in a 
neutral fashion but must be an advocate for them and the 
court against one or both of the parents. Thus the pressure 
toward settlement is in terms of providing advantage to 
the children over the parents. Regardless of our concern 
for the children, it is folly to treat this process as a neutral 
intervention process. It is a not-so-subtle adversarial pro- 
cess. Counselors who have been helping a client in a 
dispute with a partner cannot operate as a neutral when 
the partner is brought in to work out an agreement with 
the client. A conflict of interest is immediate. 

In spite of the rising debate in many helping profes- 
sions as to whether their members are indeed mediators, 
there are some unequivocal standards and conditions that 
represent mediation. The rising interest in the mediation 
process certainly attracts the "helpers" of our society. 
To the degree that these "helpers" can readjust their 
perceptions cf their role to the necessary concepts for 
mediation, they will be successful and can make a sig- 
nificant contribution to the profession of mediation. What 
will be destructive for the mediation process will be its 
dilution by well-meaning persons who use it as a guise 
to enforce, impose, and reduce the freedom of parties to 
make their own decisions and work out their own solu- 
tions. The neutral posture of the mediator is one of the 
most precious and important of all the conditions of me- 
diation. 

The essential criterion for neutrality is that there must 
be no conflict of interest in any aspect of the third-party 
relationship with the client in a dispute. The self-interest 
of the intervenor must be laid aside in the interest of a 
decision that the parties develop and can acceft. 

Summary of the Context and Conditions 

Conflict is the extreme end of a spectrum of struggle that 
begins with mild disagreement. The "win-lose" condi- 
tion accounts for much of the escalation of struggle to- 
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ward more violent conflict conditions. 44 Win-win" is an 
improper and inaccurate term to apply to a process which 
requires joint decision making rather than winning or 
losing. Struggle is often managed by rules and the pres- 
ence of superordinate goals. Management of struggle also 
occurs through prevention and intervention. The inter- 
vene ve processes include mediation, arbitration, med- 
dling, and force. The neutral third-party intervenor whom 
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we call "mediator" has no interest in either side, is not 
an advocate for either side, is not a therapist, and is 
primarily interested in reaching an agreement between 
the parties. There a*e a number of professionals who are 
not neutral but who often attempt to function in this 
capacity without success. These include lawyers, ther- 
apist-counselors, and others who have conflicts of inter- 
est in the relationship between the parties. 
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ORIGINS AND DEVELOPMENT 
OF MEDIATION 



Definitions 

Mediation has been defined in several ways. Kressell and 
Pruitt define it as "third-party assistance to two or more 
disputing parties who are trying to reach agreement" 
(1985, 1). Moore says it is 4 4 an intervention intoadispute 
or negotiation by an acceptable, impartial, and neutral 
third party who has no authoritative decision-making power 
to assist disputing parties in voluntarily reaching their 
own mutually acceptable settlement of issues in dispute 1 1 
(1986, 14). Coulson says it is 44 a process by which an 
impartial third person (sometimes more than one person) 
helps parties to resolve disputes through mutual conces- 
sions and face-to- face bargaining" (1983, 9). Folberg 
and Taylor define it 44 as the process by which partici- 
pants, together with the assistance of a neutral person or 
persons, systematically isolate disputed issues in order 
to develop options, consider alternatives, and reach a 
consensual settlement that will accommodate their 
needs . . . [it] emphasizes the participants 1 own respon- 
sibility for making decisions that affect their lives . . . 
a self-empowering process" (1984, 7-8). 

Putting these descriptions together with what we have 
already discussed leads to the following definition: 

Mediation is an intervention by a neutral third per- 
sons) into an already existing process of negotiation in 
order to facilitate the joint decision making process be- 
tween people who are becoming polarized and are col- 
liding unproductively over differences in goals, methods, 
values, perceptions, etc. The mediator makes no deci- 
sions for the parties, has no authority to direct or control 
the action of the parties, and can only work effectively 
when both parties are willing to the mediation. 

Contrary to some current practice and thought, me- 
diation cannot be imposed on parties to a dispute by an 
outside authority without seriously abridging its quality 
and potential. It is essential that the parties to the dispute 
want to settle their differences and want the assistance 
of the mediator in accomplishing this goal. 



Origins 

Mediation has a long history and tradition in many dif- 
ferent cultures. 44 [It] must surely be one of the oldest 
and most common forms of conflict resolution" (Kressel 
and Pruitt 1985, 1). The Chinese used it for centuries, 
and it still functions in their formal legal system. In Japan 
there is a rich history of the use of conciliation and 
mediation in community disputes, personal disputes, and 
other less formal situations (Folberg and Taylor 1984, 
2). In Africa respected notables are often called to me- 
diate disputes between neighbors. In Western culture the 
churches, since their inception, have used mediation among 
members. In the Christian church the role of the "peace- 
maker" has been glorified: 44 Blessed are the peacemak- 
ers: for they shall be called the children of God" (Mat- 
thew 5:9). The Jewish Beth Din for many generations 
has existed as a dispute resolution body (Folberg and 
Taylor 1984, 3). The Quakers in the United States have 
for generations dealt with disputes among their members 
through mediation. 



Development 

The Management-Labor Context of Mediation 

Probably the most developed and efficient model of me- 
diation in this country has been the handling of labor- 
management disputes. Beginning in 1898 with the Erd- 
man Act, the role of mediation has been a respected and 
substantial part of public policy in coping with such dis- 
agreements. During World War II, mediation was a prin- 
cipal function of the War Labor Board and the U.S. 
Concilietion Service. The Taft Hartley Act of 1947 formed 
the Federal Mediation and Conciliation Service (FMCS) 
to provide mediation for interstate labor-management dis- 
putes. The FMCS pioneered a number of innovations in 
the mediation process, developed standards and ethics of 
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procedures, and provided training for persons who were 
willing to undergo the strenuous discipline necessary to 
become mediator? A number of spates have developed 
their own state mediation services and have more or less 
patterned them on the FMCS. 

Increasing Context of Mediation Services 

Since the early 1960s in the United States, there has been 
a growing interest in alternative forms of dispute reso- 
lution. The civil rights struggles, the Vietnam war pro- 
tests, women's rights movements, consumer protection 
concerns, the increasing use of divorce in family affairs, 
public sector collective bargaining, environmental strug- 
gles, the threat of nuclear war, and other stresses have 
focused attention on methods of resolving disputes. There 
has followed an explosion of attempts at mediation ser- 
vices in almost all of these areas. 

Public sector mediation agencies now intervene in 
thousands of community disputes. The Community Re- 
lations Service, formed by Congress in 1964 to help 
resolve community disputes, now employs mediators sta- 
tioned across the U.S. Over 180 neighborhood justice 
centers have arisen employing mediation as an alternative 
dispute resolution pror^ss. The American Bar Associa- 
tion has established a special committee on Alternative 
Means of Dispute Resolution that includes mediation as 
its central strategy. 

Family and divorce mediation has exploded since early 
in 1970 into a national movement. In some states, like 
California, "mediation" is a mandated process in cus- 
tody and visitation disputes. (I put the term mediation in 
quotes because I have doubts about true mediation being 
possible in mandated situations.) Private practitioners are 
increasing in numbers and offering their services in many 
issues. Environmental issues related to public and private 
resources are now being referred to mediation. 

In the face of millions of civil legal cases which are 
overloading the courts, Chief Justice Warren Burger urges, 
"increased use of alternative methods such as media- 
tion ... in divorce, child custody, adoptions, personal 
injury, landlord and tenant cases and probate of estates 1 1 
(Kressel and Pruitt 1985, 2-4). 

Professional Organization 

Parallel to the increasing use of mediation in different 
contexts, there is an emerging number of professional 
societies that provide opportunities for dialogue and study 
to those interested in the practice . The Society for Profes- 



sionals in Dispute Resolution (SPIDR) started in 1973 
and is probably the oldest national group. Family and 
divorce mediators have two professional organization* 
the Family Mediation Association and the Academy of 
Family Mediators. Private granting agencies like the Na- 
tional Institute for Dispute Resolution to support research 
and development have appeared. In addition, academic 
training programs are being developed. The Oregon State 
University Department of Speech Communication, for 
example, has conducted graduate courses in conflict man- 
agement and in mediation for over a decade. A number 
of alternative dispute resolution centers have been formed 
in law schools and in other academic settings (Kressel 
and Pruitt 1985, 4-5). 

In the face of these developments, there are increasing 
efforts being made to understand the processes related to 
mediation. Even so, few of the recent agencies and cen- 
ters claiming to prepare mediators have the depth of 
experience and understanding, the mastery of the basic 
skills, and the cadre of trained mediators that are found 
in the FMCS and the various state agencies. Realistically, 
at the present time the best sources of information, ex- 
perience, and sKill are those who have practiced media- 
tion in the labor-management field. The nature of the 
process is such that the concepts and skills developed in 
the labor-management content are applicable to almost 
any other context. (My experience as a labor-manage- 
ment mediator has been invaluable in mediating other 
types of disputes.) The processes and the procedures are 
the same in spite of differences in content and applica- 
tion. 



Misuses of Mediation 

We have already touched on some of the misuses of 
mediation when we discussed "meddlers. 11 However, 
there are more specific areas in which opportunities for 
misuse arise. Mediation, as can be seen in studying the 
Struggle Spectrum, does not fit in all dispute situations. 
There are many in which the intervention process being 
practiced does not actually fit the standard of neutrality, 
such as when court appointed 4 'mediators 1 1 are charged 
with representing children's interests in custody disputes. 
Another example is in programs where offenders are 
"invited" by the court to confront their victims and to 
work out some recompense for the victims. The persons 
appointed by the court or agency as 4 'mediators 1 1 are not 
functioning as neutral mediators as much as they are 
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representing the interests of the victim, court, or agency. 
While this victim-offender type of program is a valuable 
one, it is an error to identify the process as a mediation 
process. This kind ot misrepresentation gives clients and 
the public a false impression of the actual nature of me- 
diation and, in many cases, may result in a rejection of 
the process because it is not perceived as an unbiased 
and neutral one. 

Some states, as well as the federal government, insist 
that mediation must be attempted before a union can go 
on strike. In a way, this forces the parties to go through 
the process, and therefore, it is often simply used as a 
stepping stone to the ultimate strike. When this happens, 
the parties are not concerned with using the mediation 
process in the pursuit of settling the dispute but instead 
are using it as a tool with which to fight. This defeats 
the purpose of mediation. Even so, many groups, once 
they get involved in the process, discover that mediation 
allows them to get back to negotiating in a productive 
way which may lead to settlement. When this happens 
you can bet that there is a pretty skilled mediator in- 
volved. 

In many family and divorce situations, counselors who 
are primarily concerned with mental health and social 



adjustment attempt to mediate disputes. Since, by defi- 
nition, these counselor-therapists are not neutral, they 
have great difficulty when they try to function as me- 
diators. They must adopt a significantly different role 
from that for which they were trained and certified. Many 
of them take short courses in mediation, weekend sem- 
inars, and other "quick fix" training programs. While 
these may be helpful, they do not take the place of the 
kind of training that the labor- management mediators 
have to complete before they are allowed to operate in 
the profession. This problem is one with which the 
profession must cope before the practice of professional 
mediation can become truly stable and significant. 

Likewise, many lawyers are trying to get into the 
mediation profession. When they undergo substantial 
training and supervised experience, they usually make 
good mediators. The lawyer has, traditionally, been trained 
as an advocate in the adversarial process. Law schools 
are now beginning to provide training in the alternative 
dispute methods, but usually this is a not part of the basic 
curriculum. There is still the danger that many lawyers 
who claim that they "mediate" are actually representing 
the interest of only a single client. They are surely mis- 
using the process and, perhaps, misleading the client. 



"Mediation: Facilitation of Conflict Resolution." Available and complementary to the material in this booklet 
is a videotape series of eight half-hour programs on ihe relationship of mediation to the spectrum of struggle 
in divorce-child custody disputes, labor-management contract disputes, and community disputes. John (Sam) 
Keltner is the narrator; mediators are from state and federal agencies. The cases are simulations adapted from 
actual disputes. The series is available from the Communication Media Center, Oregon State University, 
Corvallis, Oregon 97331. 
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THE MEDIATOR 



As the mediation "movement" grows and expands, there 
is increasing need for qualified and capable mediators. 
More and more people are seeking entrance into the 
profession. Zack points out that those mediators with the 
years of experience and training are getting old. In spite 
of the desire to replace them .with new mediators with 
similiar skills and experience, such persons are not avail- 
able. "The number of competent ad hoc mediators is 
small compared to the number who would like to do the 
work or who hold themselves out as mediators. Indeed, 
in the general absence of training or certification pro- 
grams, anyone can proclaim himself a mediator" (italics 
mine) (Zack 1985, 21). 

Mediator Competence and Qualities 

Competence is critical in the growing demand for me- 
diators. Unless there are ways to identify and develop 
competent people, the profession may be overcome with 
the burden, and discouraging consequences, of unqual- 
ified persons "meddling" in disputes. Lots of people 
want to be "peacemakers" and thereby "enter the king- 
dom of God," but few are willing to undergo the rigors 
of training, experience, and personal sacrifice necessary 
to become effective in the profession. "Self-interest" is 
not a good prerequisite for a mediator. 

Folberg and Taylor have reported the concetti, skills, 
and techniques that an experienced group of mediators 
has selected as the basic requirements for family media- 
tors. Among these criteria were the following* 

Understanding of such things ?s Stages of negotiation, 
„ Nature and role of power, Accepting failure and defining 
success, Parameters of professional ethics, Budgeting, 
Standards of reasonableness, Responsibility to unrepre- 
sented parties, Bargaining, Timing, Influence of con- 
stituencies, Nature of agreements, Distributive versus 
integrative bargaining, Postmediation processes, Rituals 
of agreement, Effective communication, etc. 

Skills in such behaviors as Listening, Trust and rapport 
building, Interests and needs assessment, Option inven- 



tory, Dealing with anger, Empowerment, Sensitivity, 
Refocusing and reframing, Reality-testing, Paraphras- 
ing, Negotiating, Information-sharing, Techniques for 
breaking deadlocks, Remaining neutral, Self-awareness 
techniques, Pattern and stereotype breaking, Techniques 
of including other parties, Humor, Goal-setting, Inter- 
view techniques, Identifying agenda items and ordering, 
Strategic planning, Designing temporary plans, Re- 
warding and affirmation techniques, Techniques of 
building momentum, Caucusing techniques, Techniques 
of balancing power, Conflict identifying and analysis, 
Agreement writing, Credibility building, Techniques for 
developing ground rules, and Referral techniques. (Fol- 
berg and Taylor 1984, 238-40) 

William Simkin, former Director of the Federal Me- 
diation and Conciliation Service, in a semifacetious mo- 
ment listed the following qualities sought in a mediator: 

1 . the patience of Job 

2. the sincerity and bulldog characteristics of the 
English 

3. the wit of the Irish 

4. the physical endurance of the marathon runner 

5. the broken-field dodging abilities of a halfback 

6. the guile of Machiavelli 

7. the personality-probing skills of a good psychi- 
atrist 

8. the confidence-retaining characteristics of a mute 

9. the hide of a rhinoceros 

10. the wisdom of Solomon 

in a more reflective mood, one could extend the list to 
include: 

11. demonstrated integrity and impartiality 

12. basic knowledge of and belief in the collective 
bargaining process 

13. firm faith in vol; ntarism in contrast to dictation 
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14. fundamental belief in human values and poten- 
tials, tempered by ability to assess personal weak- 
nesses as well as strengths 

15. hard-nosed ability to analyze what is available in 
contrast to what might be desirable 

16. sufficient personal drive and ego, qualified by 
willingness to be self-effacing. (Simkin 1971, 53) 

Zack thinks the qualities one should look for in a 
mediator are humility, patience, sensitivity, sense of tim- 
ing, tolerance, humor, ability to innovate, bargaining or 
negotiation experience, analytical ability, conceptualiz- 
ing ability, and impartiality (1985, 24-31). 

While both Simkin and Zack admit that these criteria 
are wide ranging and somewhat diverse, that most hu- 
mans are not likely to even approach having aM of them, 
and that this scheme is perhaps an idealized version of 
what clients hope for in their mediators, both agree that 
if mediation is to merit support and be endorsed by the 
clients these high standards must be insisted upon. Zack 
puts it this way, ' 'Only through such critical expectations 
can the true craftsman be nurtured and encouraged until 
one day there will no longer be any question of whether 
mediation is an art or a trade" (1985, 31). 



Training Mediators 

How much and what kind of training does it take to make 
a good mediator? There are wide differences of opinion 
on this. Much, as in the case of any professional training, 
depends on the natural abilities and prior experience and 
training of the would-be mediator. However, mediation 
requires a different approach to disputes from that found 
in any other line of endeavor. The lawyer, the counselor, 
the preacher, the teacher, the politician, the manager, 
etc. all must adapt their own particular substantive and 
procedural knowledge to the particular requirements of 
the mediation process. For some that is more difficult 
than for others. A lot depends on the individual person- 
ality. Even so, the range and variety of training is re- 
markable when we consider the amount of common systems 
and principles that underly the process. 

The Federal Mediation and Conciliation Service prob- 
ably has the most extensive training program for media- 
tors. After careful screening and selection of the trainee 
by the Service, the training program begins with a con- 
centrated two-week orientation on the principles and 
practices of mediation. Simulation and extensive discus- 



sion are used in this program. Experienced mediators and 
trainers conduct the sessions. At the completion of this 
basic program, the trainee is assigned to a regional office 
of the agency where the training is continued under the 
direction of the regional director and experienced me- 
diators. The trainee first watches several mediators at 
work. Then the processes are discussed at length with 
the experienced mediators. As time goes on and the trainee 
gets more experience with the trainers, he/she may begin 
to take part in the actual processes along with the ex- 
perienced mediator. This continues with the trainee tak- 
ing a more and more active part in the sessions. The 
experienced mediators who are supervising report on a 
regular basis to the regional director about the progress 
and pioblems of the trainee. When the trainee is per- 
ceived as ready by the trainers and the regional director, 
a case is assigned. There is no set period from the time 
of orientation to the assignment of the first case. In prac- 
tice it has taken from a minimum of five or six weeks 
to a whole year. Those who take the least amount of 
time are usually persons who have had negotiation ex- 
perience and have actually been involved in mediation 
as clients and as mediators in an informal setting. (Union 
business agents and company labor relations personnel 
are good examples of this group.) However, the actual 
probationary period for the mediator trainee is one year 
at full time. 

The FMCS has another category of mediator trainees 
comprised of those who do not have as much qualifying 
experience as the regular trainees. These trainees are 
usually given more than one basic orientation session in 
the national office and are sent temporarily to two or 
three different regions for field experience before they 
are sent to their assigned region for regular training. 
(Simkin 1971, 69ff). 

State agencies have more limited training programs. 
Again, the selection process is very important and ap- 
plicants are screened carefully before they are hired. Be- 
cause of me size of these agencies, mediators usually 
come on duty one at a time and are trained on a one-on- 
one basis by seasoned mediators, in much the same way 
as the federal mediators are treated after they move out 
from the initial orientation. 

Outside the labor-management field, the nonacademic 
training programs for potential mediators are usually much 
less rigorous and take much less time. There is some 
question about whether they produce the quality of me- 
diator that is found in the labor-management field. These 
other programs range from one-day "quick fixes" to 
more intensive two-day to one-week programs. Folberg 
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and Taylor point out that these short programs "should 
not be oversold. The time restrictions imposed on a train- 
ing format of one week or less limit their role to mediation 
orientation, and introduction to substantive knowledge, 
and skill refinement. They should not be regarded as 
comprehensive professional curricula" (1984, 234). 

There are only a few academic programs on media- 
tion. Some universities and law schools are now begin- 
ning to offer curricula in dispute management including 
work in mediation. These range from the offering of a 
single course in conflict management to a series of courses 
that cover conflict, conflict management, arbitration, me- 
diation, negotiation, and bargaining, and related sub- 
jects. As these academic programs grow, they are beginning 
to develop a set of basic areas of study required for 
preparing mediator trainees for the "real world" of me- 
diation. These include such studies as the understanding 
of struggle and conflict, alternative dispute resolution, 
negotiation, collective bargaining (for those in the labor- 
management relations field), arbitration, and mediation. 
Prerequisites to these courses often include such subjects 
as interpersonal communication, leadership, persuasion, 
small group processes, and public speaking. 

People with special training in counseling, therapy, 
law, environmental sciences, business management, ed- 
ucation, and other content areas add to their content spe- 
cialty the dispute management studies as an application 
of their basic content field. The combination of these 
makes excellent background training. More and more 
academic programs in mediation and related dispute man- 
agement are interdisciplinary in nature. 

However, even though the academic training may be 
experiential in many aspects of mediation study, nothing 
takes the place of actual supervised experience on the 
firing line. Following any academic experience must come 
actual experience with the assistance of experienced me- 
diators. 



Standards of Professional Practice 

Some years ago, the state mediation agencies and the 
FMCS joined forces in formulating a code of professional 
conduct for mediators. This code was adopted by the 
FMCS and most state agencies and has served as the 
cornerstone of professional ethics in the mediation 
profession (Simkin 1971, 389). Its principles and stan- 
dards reveal the underlying qualifications of a mediator. 
One mediator likened his role to that of an obstetrician 
who serves to assist in the delivery of a baby that could 



have been born without his services. The effective me- 
diator simply makes the "delivery" easier and safer. This 
implies that the mediator is fully trained and prepared to 
do the job required of mediation. 

Subsequently, sets of standards and ethics have been 
formulated by the American Academy of Family Me- 
diators, the American Bar Association, and the Colorado 
Council of Mediation. All of these combine similar ele- 
ments. (See Lemmon, "Ethics, Standards, and Profes- 
sional Challenges"; Lemmon 1985, 193ff., also Moore 
1986, 299ff.) 

Ethics and Ground Rules for Mediators 

The following comments and principles represent a set 
of basic ground rules for mediation that are applicable 
to any mediation situation. Underlying these principles 
is the basic assumption that mediation must be voluntary. 
That is, the parties must voluntarily choose to seek the 
assistance of mediation. When parties are mandated or 
forced into mediation, they have already had their free- 
dom of choice violated. Mediation cannot operate most 
effectively under those conditions. 

1. The primary responsibility for the resolution of a 
dispute lies with the parties themselves. They must 
voluntarily reach agreement. 

2. The mediator is to assist the parties in reaching 
agreement. 

3. Ideally, the resolution of disputes should occur 
without assistance of the mediator. However, in 
some cases where public policy requires it, me- 
diators may appropriately intervene. Such inter- 
vention, however, should be determined primarily 
by the desires and at the initiation of the parties 
to the dispute. Unasked for intervention by the 
mediator should be limited to exceptional circum- 
stances. 

4. The mediator should be able to provide the parties 
with procedural and substantive suggestions and 
alternatives which will assist them in forging a 
solution to their mutual problems. This means 
that the mediator must do the "homework" nec- 
essary to understand the issues at point. 

5. Acceptability of the mediator by the parties is 
absolutely essential. 

6. The mediator should demonstrate integrity, ob- 
jectivity, fairness, intelligence, knowledge of the 
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areas in dispute, emotional balance, social per- 
ceptiveness, and skill in spoken and written com- 
munication. 

7. A mediator should not enter any dispute being 
mediated by other mediators without their ap- 
proval and without fully conferring with them 
about the matter. 

8. Mediators should avoid any appearance of disa- 
greement or criticism of fellow mediators in a 
given case situation. Discussion between the me- 
diators concerning position and actions should be 
carried on solely in private. 

9. Failure to function ethically and professionally 
does harm to the perception of the process itself 
as well as to the agency for whom the mediator 
may work. 

10. Mediators should not use their position for private 
gain or advantage, nor should they engage in any 
employment or enterprise which conflicts with 
their function as mediator in relation to any given 
case. 

1 1 . Mediators should accept no money or things of 
value other than previously agreed upon fees, ex- 
penses or salary. They should not incur obliga- 
tions to any party which would interfere with the 
impartial performance of mediation functions. 

12. The mediator does not regulate or control any of 
the content of an agreement or settlement between 
the parties. 

13. When the mediator is a representative of a public 
agency and the parties are moving toward an 
agreement that is contrary to public policy, or in 
violation of the law, it may be necessary to with- 
draw from the negotiations. The mediator has no 
right, however, to impose standards of behavior 
on the parties. 



14. Publicity in a given dispute situation shall not be 
used by a mediator to enhance his/her position or 
that of the agency. Public information should be 
released only consistent with (a) the desire of the 
parties, (b) the value of information in assisting 
the settlement of the dispute, and (c) the need of 
the public to be informed. 

15. Mediators are not to bring to bear pressures which 
jeopardize voluntary decision making by the par- 
ties to the dispute. 

16. Suggestions and recommendations for settlement 
made by the mediator should be evaluated care- 
fully for their effect on the parties, and he or she 
should accept full responsibility for their honesty 
and merit. 

17. Mediators have full and continuing responsibility 
to study the areas involved in the disputes which 
they mediate and to improve their skills and up- 
grade their abilities. 

18. Suggestions that imply the parties should transfer 
from one mediation "forum" or person to another 
in order to produce better results are unprofes- 
sional and are to be condemned. 

19. Confidential information acquired by the media- 
tor shall not be disclosed for any purpose, nor 
should it be used directly or indirectly for the 
personal benefit or profit of the mediator, or in 
a legal proceeding. 

20. Negotiating positions, proposals, suggestions, and 
other information given to the mediator in con- 
fidence during the course of negotiations must 
not be disclosed to the other party without first 
securing permission from the person or persons 
initiating the information. 

21 . The mediator has no power to enforce law or act 
in any way as an agent of law enforcement or 
investigative agencies. 
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THE MEDIATOR IN ACTION 



We have looked at the nature of mediation in general, 
the arenas in which it is used, its role in the struggle 
spectrum, its misuses, the qualifications and training of 
mediators and have summarized the ethics and standards 
of practice. Now we shall examine some of the tools and 
techniques that a mediator uses. These are not prescrip- 
tive in nature although, in most instances, they represent 
tried and true procedures that most professional mediators 
perform with great skill no matter what the arena of 
engagement. 

First, remember that the mediator does not make de- 
cisions for the parties but is serving as a facilitator of the 
clients' own decision making. The mediator's primary 
concern is that a settlement be forthcoming from the 
parties themselves. In facilitating this process, the me- 
diator will use persuasion, will be able to deal with the 
issues of control and power necessary to empower the 
parties to do their own decision making, and will provide 
consulting service when they need assistance in thinking 
through their substantive and procedural processes. 

Communication and Mediation 

w hile communication is the heart of the mediation pro- 
cess, Uierc <uv CMne communication tools that are of 
particular importance. These come rrom the area of in- 
terpersonal communication. They are not significantly 
different from what we seek in basic interpersonal com- 
munication courses and training. Brief/, they include 
the following: 

Credibility. The most basic and continuing tool is the 
credibility and integrity of the mediator. (See Keltner 
1965, 64ff.) At the very outset of the relationship with 
the clients, the mediator must be accepted as a person 
who can be trusted, who thoroughly knows the process 
involved, who relates well to parties, who is respected, 
and who demonstrates good will by setting aside his/her 
self-interest in the situation. For example, if mediators 
show undue concern about who is going to pay the fees, 
or what fees are to be paid, or if they attempt to perform 



"surveillance" type acts, clients quickly lose confidence 
in the actual concern of the mediator for helping them 
deal with their problems. 

Empathy. The mediator must establish rapport with 
the clients by being empathetic with the clients in their 
respective situations. It is important that the mediator not 
have a predetermined outcome for the situation in mind. 
The more the mediator can empathize with the ideas and 
feelings of both clients, the more effective he/she can 
be. 

Listening. A basic skill for any mediator is the ability 
to listen. The mediator must be highly efficient in ap- 
plying all the listening skills: discriminative, critical, 
evaluative, and appreciative. This involves the nonve-bal 
as well as the verbal. The nonverbal cues that the clients 
reveal arc important information from which the mediator 
makes decisions about procedures to introduce. Tone of 
voice, physical positions, use of body action, directness 
of speaking, language patterns, are all important infor- 
mation sources that the mediator must be able to under- 
stand. Double messages must be identified quickly. Subtle, 
almost hidden qualifiers must be quickly perceived. 

Feedback. The process of using feedback to check the 
accurate receipt or a message it dlaC important to the 
mediate:. Not all responses are feedback and u," media- 
tor must be able to recognize the difference (Keltnc r 
1986, 187ff.) Feedback allows the mediator to remind 
the parties of what has been said, to summarize, to check 
the accuracy of perceptions, to correct miscommunica- 
tions or mispercepons, and to keep the communication 
lines open between all those involved. 

Interrogation. The use of questions is an important 
part of the data gathering process of the mediator as well 
as part of the persuasion techniques that are called into 
play throughout the process. The mediator must be skilled 
in the use of directive and nondirective questions. The 
understanding of the rhetorical question must be almost 
intuitive. The use of questions for gathering facts and 
opinions is an important tool. 

Timing. Good mediators have a keen sense of timing. 
They understand when it is appropriate to make sugges- 



ts 

ERLC 



26 



22 



John W. (Sam) Keltner 



tions and when it is not. They have a sense of when 
parties should be pushed and when they should be al- 
lowed to go at their own speed. They are able to sense 
when the parties are ready to find a solution or make a 
decision and when they are not. They are able to assess 
the outside pressures that are impinging on the decision 
making of the parties and to intervene when they will 
most likely get productive responses. Much of this timing 
comes frcn ue ability of the mediator to empathize with 
the parties. Some mediators claim that this tool is one 
of the most important. 

Speaking skills. The ability of the mediator to converse 
informally with the parties in a clear, friendly, and useful 
fashion is also important. The mediator must be able to 
hold the attention of the clients. The messages must be 
clear, concise, and stated in a language that is under- 
stood. The mediator must also be direct and maintain 
close eye contact. Finally, the mediator must keep his/ 
her ideas well organized and clearly related to what is 
actually taking place in the interaction. 

Message carrying. One of the unique functions of a 
mediator is that of carrying messages and ideas from one 
party to another. This requires some careful work. Some 
messages must be transferred as precisely as possible. 
Others must be attenuated or modified in order not to 
upset the delicate relationships that the mediator is trying 
to develop or enhance. Still other messages are to be 
held in abeyance until a time when they can be conveyed 
with the maximum value and impact. All of this requires 
that the mediator have a deep sense of the forces that are 
present and the diplomacy necessary. By carrying mes- 
sages between the parties, the mediator can control the 
flow of certain kinds of information (Keltner 1965). Moore 
suggests that the mediator controls what is communi- 
cated, how the message is communicated, by whom it 



is communicated, to whom it is delivered, when it is 
delivered, and where it is delivered (1986, 144). 

Nonverbal communication. All of the nonverbal mat- 
ters so commonly discussed in communication circles 
apply to the mediation session. The control of personal 
and physical space, seating, and other such elements is 
important. The ability to perceive the use of gestures and 
physical behaviors is a vital function of the mediator's 
communication. The significance of the use of objects 
such as pencils, glasses, documents, etc. should not be 
overlooked. Clothing is of great importance in under- 
standing the clients and their attitudes as well as in re- 
flecting the nature of the mediator (Moore 1986, 147- 
52). 

Persuasion. Mediators use all the tools of persuasion 
at one time or another. If the parties are to reach a set- 
tlement, they must change the rigid positions that hold 
them apart. This means that some persuasive experiences 
must take place. The mediator must move the parties 
closer together through the various means of persuasion. 
Logical and emotional factors are to be used in the at- 
tempts to reconcile the differences. We have already 
talked about the credibility of the mediator, which is one 
of the most persuasive conditions. While the parties must 
make the final decision themselves, the mediator's per- 
suasion is directed at changing the conditions so that 
such decision making can take place. This does not com- 
mit the mediator to a j acular position or settlement in 
favor of one or the other client. Mediators must be very 
careful not to allow themselves to move in this manner. 
At the same time, they may add considerable persuasive 
pressure upon one or both clients to move more closely 
together on a given issue. It is in this context of change 
that the persuasion of the mediator plays its most sig- 
nificant part. 
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PHASES IN THE MEDIATION PROCESS 



Scholars, as usual, appear to differ in their conception 
of the stages through which mediation progresses. My 
experience as a mediator and as a student of the process 
suggests the following definable stages. It is important 
to remember that, for the most part, while these stages 
are successive to each other, they may not necessarily 
follow the exact order in which they are presented here. 
In fact, the process is more cyclic than a linear projjres- 
sion. 

Phase 1. Setting the Stage 

The time before mediation session starts is very impor- 
tant. It is during this period that the basic relationship 
between the mediator and the clients is established. The 
first task is to develop credibility. The mediator, regard- 
less of how he/she gets into the dispute, must make 
contact with each of the parties, help them understand 
what the mediation process can and cannot do, assure 
them of the protection of their own decision making, 
assure them of the confidentiality of the process, assure 
them of his/her background and ability to help them in 
the situation, and listen to their descriptions of the sit- 
uation. A time and place for an initial meeting must be 
decided and suggestions made to the clients about what 
materials may be needed for that meeting, who is to 
attend the meeting(s), and what the clients should un- 
derstand fully regarding the fee basis on which the me- 
diator is tc work with them. Also, an agenda for the first 
meeting should be cleared with both parties. It is common 
in non-labor-management situations for that agenda to 
include such things as working out an agreement to me- 
diate, reviewing the fee basis of the mediation, and be- 
ginning to review the general nature of the dispute. (In 
the labor-management situation the parties are usually 
familiar with the mediator or with the mediator or with 
the process and <ire less anxious about entering the pro- 
cess than in otbjr contexts.) As the mediator is taking 
care of these matters, either by telephone or through face- 
to-face contact with the parties, it can be useful to get 



some idea of how the clients came to mediation, what 
feelings they have about the process, and what specific 
events or situation have brought the matter to this point. 
The mediator should avoid getting into a discussion of 
any of the issues or the problems. The main thrust of 
this preliminary phase is to establish a rapport with the 
clients and to begin to develop their trust in the mediator. 
The clients should emerge from this phase ready to meet 
and get started on the "hard stuff of negotiating with 
the help of the mediator. 

Phase 2. Opening and Development 

Phase two begins with the first formal mediation session. 
At the very outset of this meeting, the unique nature of 
the process of mediation must be explored again so that 
clients understand that they are the parties responsible 
for working out the settlement. The ground rules for the 
process also need to be set and agreed upon. Many me- 
diators have rules already worked out, and they share 
these with the clients, asking them to agree to follow 
them or suggest some of their own. Such things as being 
open with the mediator and with each other, giving each 
other a chance to be heard, or trying to restrain emotional 
tirades at each other are matters often included. In some 
instances these rules are written up and all parties sign 
them. (See example in the appendix.) 

During this opening session, the parties should be 
made comfortable, tensions should be relieved as much 
as possible, and the nature of the dispute should be re- 
viewed with the mediator. There should be a review of 
others who have been a party to the dispute up to this 
point and a discussion of some of the expectations of the 
parties regarding how they would like to see the situation 
resolved. After the opening explanations and ground rules, 
the mediator should encourage both of the parties to 
participate fully. 

Trust-building is very important in this phase. During 
all this interaction, the mediator should attempt to gen- 
erate increasing trust and establish the necessary credi- 
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bility with which to operate during the remainder of the 
process. Encouraging the clients to ask questions about 
the process and about the mediator is one way of de- 
veloping this phase. Answering the questions with forth- 
right and clear statements is another way of building good 
will and trust into the relationship. 

Phase 3. Exploration of the Issues: Isolation 
of Basics 

During this phase the mediator defines the issues, de- 
termines their relative value or importance, and once the 
basic sec has been determined, discourages the introduc- 
tion of new issues. This is the primary data collection 
stage of the process. It is during this phase that the me- 
diator begins to see what strategy will be employed in 
working with the clients and what personal and inter- 
personal issues are going to be involved in the interaction . 
Sometimes this process begins before the first joint meet- 
ing of the parties. Some mediators begin to collect key 
data on the first contact with the parties. Even so, the 
data needs to be reviewed, updated, and confirmed at 
contact level with the clients. 

It is here that the session should be turned over to the 
clients, and they should be encouraged to state their po- 
sitions and begin negotiating. The mediator listens care- 
fully throughout and, when necessary, facilitates the 
communication through such methods as feedback, sum- 
marization, elaboration, organizing, partitioning, and 
questioning. 

During this phase the mediator helps the clients un- 
derstand where there are areas of agreement and where 
the differences actually exist. It is here that the mediator 
can discover such matters as the intensity of the differ- 
ences, their immediacy, how long they have existed, and 
how rigid the particular positions are. The principal in- 
terview tools the mediator uses in this phase are inter- 
rogation and discussion. 

A very important part of this phase for the mediator 
is the assessment of the priority and significance of the 
issues to the parties and the development of an "issue 
agenda." Part of the strategy is the attempt to move the 
parties from their highly adversarial and contentious ap- 
proaches to more cooperative efforts. Setting an "issue 
agenda" can assist this process. Also, reframing the is- 
sues in a more superordinate way can be very helpful. 

Subsequent to the issue agenda, the mediator can be- 
gin a very useful process called "criteria-setting." Here 
the clients are encouraged to set some basic standards or 



conditions which any solution or alternative must meet. 
If the mediator can get the parties thinking along these 
terms, the subsequent stages can be bridged much more 
effectively. These criteria represent areas of agreement 
on a general scale that can set some patterns of acceptance 
by the clients. 

Phase 4. Identification of Alternatives 

Each party usually comes into mediation with a rigid set 
of choices as to the settlement options available. It is the 
collision of these choices and their mutual incompatibility 
that focuses the dispute. The task of the mediator, there- 
fore, is to help the parties see that other options need to 
be explored. This is not easy. It is often only after the 
clients have struggled without success to get a point of 
view accepted that they are willing to look at alternatives. 

Part of the strategy of the mediator is to persuade the 
parties to commit themselves to look at alternatives. Here 
the mediator will often find it useful to separate the parties 
and work with them individually, attempting to disengage 
them from rigid positions and free them for more creative 
efforts to resolve their differences. 

Once the parties have been convinced that their old 
rigid positions are not going to work, it is time for the 
exploration of alternatives. Here the mediator may bring 
several processes into play. On the assumption that each 
party has started from an extreme position, the mediator 
may, in the private sessions, encourage each party to 
explore less extreme positions on which they would set- 
tle. These are kept under cover or confidential by the 
mediator until there is some evidence that the two parties 
are coming close together in their new options. Further, 
the mediator looks for more than one option and en- 
courages the parties to seek as many different alternati ves 
as they can find. 

During the search for alternatives, the mediator can 
be helpful by suggesting options that the parties have not 
considered. Using a brainstorming method, either in pri- 
vate caucus or with the parties together, is another way 
of getting new ideas to the floor. Often, when one client 
is hesitant about proposing an option to the other because 
it might be interpreted as a weakness, the proposal can 
be made as if it were the mediator's idea. This strategy 
protects the client from being vulnerable. The outcome 
of this phase of the process is the accumulation of a 
number of possible solutions to the problem(s) identified 
by the issues. 
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Phase 5. Evaluation, Negotiation, and Bargaining 

Once alternatives are available, the parties begin to eval- 
uate them and negotiate over their acceptance. If the 
criteria-setting stage in phase three has K ^en successful, 
there is a set of standards that can be used to assist the 
parties in judging the alternate „s. As each client assesses 
the relative value of each alternative, indications where 
trade-offs and limits are may be made. These processes 
usually occur simultaneously. Each party judges an al- 
ternative in terms of his/her own goals, needs, and con- 
cerns as they are reflected in the criteria and then begins 
to seek acceptance of the alternative that best fits. Here 
a great deal of guidance from the mediator can be ef- 
fective. 

This phase is conducted in both joint and separate 
sessions with clients. The mediator must make decisions 
when to separate the parties and when to work with them 
together. We will say more about this later. 

Here compromise, cooperation, and other forms of 
joint decision making become important to the process. 
Here "trade-offs" are developed that lead to a settle- 
ment. The mediator plays a vital role in setting the stage 
for these results by how they can be reached and by 
providing methods for the clients to communicate with 
each other without making themselves vulnerable. 

Phase 6. Decision Making and Testing 

Sooner or later phase five becomes phase six, and the 
parties begin to make commitments (decisions) in relation 
to the issues and problems. In some situations, like those 



of labor-management relations, an upcoming deadline 
may put pressure on the parties to reach decisions. It is 
often the case that until there is some external force of 
a financial, personal, or procedural nature, the decision 
making is delayed. Remember that the mediator does not 
make the decisions but can, at this phase, encourage the 
decision making by reminding the parties of deadlines, 
pressures, etc. that would increase their incentive to ar- 
rive at a decision. At other times, the parties may move 
smoothly into the decision making from their evaluation 
of the alternatives. 

Often the mediator first directs (he decision making 
toward the easier issues so that a pattern of agreement 
can emerge. This usually encourages the clients to move 
ahead and taclde the more difficult problems. 

One of the important functions a mediator can perform 
at this stage is "reality testing," that is, encouraging the 
parties to explore the consequences of the available de- 
cisions. Sometimes this is part of the evaluation. At other 
times it is a kind of final stage in the process of affirming 
that a decision is viable and functional. 

Phase 7. Terminating the Process 

When an agreement is reached, the mediator makes a 
clear record of it and reviews it with both parties. Usually 
this is done through an item by item review of the issue 
and the decision that has been reached. 

A written record is made of the agreement, and both 
parties sign it. It is not necessary that the mediator be a 
signatory, unless a witness is required as in the case of 
a divorce and/or custody settlement. 
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MEDIATOR BEHAVIORS: 
RELATIONSHIPS, PROCESSES, 
AND STRATEGIES 



As the phases evolve, the mediator is engaged in a num- 
ber of behaviors that may be useful in a particular phase 
or that may cut across all phases and affect the total 
process. These behaviors fall roughly into three general 
categories: (1) relationship behaviors — those things the 
mediator does that are primarily aimed to affect the re- 
lati .iships between the parties and with the mediator; 
(2) process behaviors — things the mediator does that af- 
fect the conduct and management of negotiations and the 
reaching of decisions; and (3) strategy behaviors — things 
the mediator does that aim especially to facilitate the 
reaching of a settlement. 

Relationship Behaviors 

Establishing Credibility and Confidence (Trust) 

From the first contact with the parties and throughout 
the whole process, the mediator must generate confidence 
and trust in the process and him/herself. The clients need 
to feel that they can depend on correct behavior and 
accurate and truthful statements of the mediator, that the 
mediator is not working contrary to their interests, and 
that the process will lead them to a solution of their 
problem(s). There art many ways the mediator can build 
such a trust factor into the relationships. These include 
such things as friendliness, acceptance of the clients' 
ideas and feelings, use of nonaggressive questions, show- 
ing concern for the problems the clients face, and ac- 
curacy of feedback. 

There is another aspect of trust that is important in 
the mediation process and is often overlooked. The me- 
diator needs to facilitate the building of trust between the 
clients. Clients are usually in need of intervention be- 
cause the trust between them is not sufficient to allow 
them io negotiate alone. The mediator needs to encourage 
behavior that will enhance their trust in each other. A 
mediator can have clients perform some activity together, 
have them identify areas of agreement, give them com- 
pliments for their work on the relationship, talk openly 



about their perceptions of each other, reflect their positive 
perceptions of each other, encourage them to level with 
each other, help them recognize goals that ihey share, 
and discourage them from making negative and dispar- 
aging remarks about each other. 

Reducing Hostility and Tension 

At the outset, the parties usually demonstrate some hos- 
tility toward each other and show tension. Their ego 
involvement may be such that every suggestion of points 
of difference is perceived as a personal attack. This hos- 
tility needs to be reduced in order for them to negotiate 
more openly. The mediator may help reduce these ten- 
sions by several means. Hostile outbursts may be allowed 
to occur within limits. However, they should not be per- 
mitted to reach the point where they disrupt the devel- 
opment of a basis for progress. The mediator must 
determine how much is useful as a cathartic and stop it 
when that usefulness begins to deteriorate. 

Another way to handle this situation is to separate the 
parties ani2 deal with them individually. In any event, 
the mediator must stay calm and poised, hear out the 
angry ones, then ask the others if they also have feelings 
that need to be expressed. This demonstration of under- 
standing the feelings of clients usually helps to calm them 
down. 

Another valuable tool is the use of humor. The ef- 
fective mediator can divert discussion to irrelevant mat- 
ters for a while, tell jokes or stories at his/her own expense, 
or discuss matters not at all related to the dispute but 
funny. 

When the hostility and tension get beyond usefulness, 
positive steps must be taken to prevent verbal attacks 
and escalation of negative feelings. The mediator must 
operate in a strong fashion to prevent interruptions and 
take control of the communication and the sharing of 
time. Once effective use of the feeling expressions is no 
longer present, the parties must be brought to focus on 
the problems rather than each other. The mediator may 
ask the parties to alter their language to less emotional 
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or judgmental terms. Frequently this can be accomplished 
by restating or paraphrasing value-loaded phrases in a 
more objective, nonemotional form. And, when all else 
fails, the mediator may have to remind the parties of their 
opening agreements to discuss the problems objectively, 
without rancor and anger. 

Helping the Parties Save Face 

The mediator has many opportunities to help the nego- 
tiators save face. One way is to assume the burden of 
responsibility for proposing unpalatable compromises. 
Another important way is to warn the parties to avoid 
taking fixed positions from which they may be unable 
to gracefully back away. Keeping the proposals tentative 
until the total agreement is in place is a good way to 
protect the parties' images of each other. When parties 
are unable to achieve all they want from the negotiations, 
the mediator can assure them that they are getting all that 
the circumstances will allow and that their negotiation 
was well done. Still another technique is to carry pro- 
posals back and forth from the caucuses as "possibili- 
ties" and "what ifs," not revealing the source of any 
propr J but allowing it to be attached to the mediator 
instead of one of the parties. Face-saving may also be 
necessary for the constituents of the people present at 
the negotiation. This is particulary true in the labor-man- 
agement sector where a decision that is not popular with 
the constituents can be facilitated by mediator support. 



Process Behaviors 

Maintaining Order 

Effective mediators keep the negotiations orderly and 
functioning at rll times. When one party is caucusing, 
the mediator will often have the other party working on 
another issue. If the meetings get out of hand, the me- 
diator will adjourn, with the clear understanding that 
another meeting will be scheduled when the parties can 
agree to an orderly procedure. 

Procedural Interventions 

Throughout the process the mediator must suggest ways 
of proceeding in order to deal with the issues. This ranges 
from suggestions regarding personal behavior such as 
4 'Let's try to avoid making personal attacks on each 
other" to "While we are in a separate session, please 
review the areas where you feel we still need to make 



changes." The mediator may also wish to suggest pos- 
sible shifts in position. When the parties seem to have 
exhausted their resources on one issue without resolution , 
the mediator may put it aside and pick up another that 
is still pending. In the labor-management setting, the 
mediator will often have the parties working in small 
subcommittees on particular issues. The mediator needs 
to have a clear understanding of the dynamics of groups 
and group processes and the ways to facilitate their in- 
teractions. 

Setting Example of Behavior 

Throughout the whole mediation process, effective me- 
diators are discreet, friendly, and understanding. They 
try to set an example of sober, careful, and concerned 
negotiation. Even when the parties are haranguing each 
other, the mediator retains a firm, concerned, and ob- 
jective posture. Eventually, this kind of behavior, usually 
causes the others to begin to temper their aggression. 

Reality Testing 

Throughout the process of seeking solutions, the media- 
tor needs to encourage the parties to test ideas in the 
conditions under which they would be applied. Any pro- 
posal that is made should be explored in terms of its 
actual consequences for both parties immediately and in 
the future. 

Principles versus Facts 

Principles, opinions, and values are always subject to 
argument. Facts are not. The skilled mediator will keep 
parties from repeating their principles and opinions and 
will encourage and stimulate the use of facts in devel- 
oping proposals and areas of agreement. 

Joint Meeting Behaviors 

The joint meeting is the face-to-face presence of the 
parties with the mediator. This occurs at the outset of 
the process, and throughout either continually or at in- 
tervals between the private caucuses. The mediator must 
clearly be in charge of these meetings, including such 
things as opening the session, closing it, stating the issues 
to be considered, reviewing the status of the matter at 
the moment, emphasizing the function of mediation, and 
what it can and cannot do, directing the communication 
of the clients, encouraging them to talk and negotiate, 
calling the recesses, asking for facts, recommending things 
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for the clients to do together, listening and listening and 
listening, summarizing, providing support for both par- 
ties, and dealing with tensions and anger. All are pro- 
cesses or tools which the skilled mediator uses naturally 
and spontaneously. 

In the early phases of the joint meetings, the mediator 
may suggest that the parties work on items that appear 
to be easily resolved so that a pattern of agreement and 
success can be established. 

Separate Session Processes: The Caucus 

The separate session, or caucus, is one of the highly 
valuable tools that the mediator has for helping to defuse 
feelings, for getting at underlying issues and agendas that 
are not forthcoming at the joint sessions, and for assisting 
in a host of other functions necessary in reaching settle- 
ments. 

When should these caucuses take place? There is no 
firm and hard rule. Each mediator works on a unique 
perception of the situation and makes a decision in terms 
of the forces that are present. A number of factors are 
recognized, however, as bearing on the decision. Walter 
Maggiolo, a professional labor-management mediator with 
many years of experien^ suggests that the separate ses- 
sion should be requested when the joint conference be- 
comes so heated that the parties cannot deal with each 
other, when there is no progress and the parties are simply 
repeating themselves, when one of the parties indicates 
a desire to compromise but obviously cannot do so with- 
out endangering a basic position, when both parties ssem 
inflexible, or when one party seems to be moving pre- 
maturely toward a final position that will not lead to 
settlement (1971, 52-53). 

Chris Moore identified three types of problems that 
may require a caucus: relationship between team mem- 
bers or opponents involving intense emotions, misper- 
ceptions, negative behavior, and miscommunication, 
procedural matters of clarifying or modifying the pro- 
cess, and substantive issues such as definition and clar- 
ification of positions, finding new offers, weighing of 
proposals, testing positions (1986, 263). 

The timing of the caucuses is always a critical matter. 
Again, the mediator's own perception of the situation is 
the guiding factor. Actually, caucuses can occur at any 
time. Some situations are such that the parties demon- 
strate almost immediately that they are unable to deal 
with each other across the table, and the only way to get 
movement is to separate them. In some instances, where 
the parties are aole to negotiate with each other and 



progress continues in the joint session, there is no reason 
for the caucus. (My practice, for example, is always to 
start with ♦he parties face-to-face even though preliminary 
investigation may show that they may not be able to deal 
with each other on that level. I still like to see them try. 
Sometimes the mere presence of a third party creates a 
different atmosphere, and they start to negotiate with 
each other.) At other times the caucus comes as a natural 
process once the parties have stated their positions face- 
to-face, let off a little steam, and demonstrated their 
"frozen" status. 

The mediator moves into the caucus expressing the 
desire to talk with each side privately about the matters 
at hand. If the parties are neophytes at the process, the 
mediator should spend a little time explaining the func- 
tion of the caucuses and how they work, discussing their 
confidentiality, how each party can use the mediator to 
explore ideas and issues, and answering whatever ques- 
tions remain. When the parties seem reassured and ready, 
the mediator then places them in separate rooms where 
they cannot hear each other and there is a feeling of 
privacy. The mediator then shuttles back and forth be- 
tween them. 

Moving back into joint sessions after caucusing should 
not occur until the mediator has had an opportunity to 
work with both parties alone. It is important to maintain 
this balance. 

The mediator's role in the caucus is considerably dif- 
ferent from that in the joint meeting. A high level of 
trust in the mediator is an important prerequisite for the 
effective use of the caucus. In the separate meetings the 
mediator explores positions in greater depth than is pos- 
sible in the joint session. Also, in most cases, the me- 
diator in the caucus will deal with a party in a more 
personal fashion. What is said is not necessarily intended 
for both sides and is therefore less inhibited than what 
is said in the joint conference. In the caucus the mediator 
is able to admonish without embarrassing one party in 
iront of the other. Suggestions may be made with the 
knowledge that they may be rejected with no embar- 
rassment to the mediator or to the parries. A number of 
techniques can be used that would not be appropriate in 
the joint conference. The atmosphere and procedure is 
more informal and the mediator plays more the role of 
a "confidant." 

The caucus, unless there is agreement otherwise, is 
a confidential conversation. This confidentiality is im- 
portant in allowing the parties to be open and candid with 
the mediator. When the mediator feels that some of what 
is discussed confidentiallv may be of use if shared with 
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the other party, the party initiating the information must 
approve of that sharing. This matter of confidentiality 
can be a problem if a mediator in a private caucus, be- 
comes aware of information that may involve illegal acts 
or otherwise questionable behavior (such as child abuse, 
or hidden resources not revealed in joint session that 
affect the settlement). Here the confidentiality of media- 
tion comes under heavy stress. Should the mediator re- 
veal this information to the other side or to law enforcement 
agencies? My position is that the mediator has a respon- 
sibility for maintaining confidential information in the 
same degree as do lawyers v*:th their clients, ministers 
and priests with their confessors, counselors, psychia- 
trists, and physicians with their patients. The essential 
confidentiality of the process- was fought for with great 
effort in the labor-management field over the years when 
government officials attempted to gain information about 
the issues and processes of negotiations for purposes of 
suits or other adversarial functions. The federal mediators 
are highly protected by their own counsel and by the 
traditions of many years. The same is true of state per- 
sonnel. 

By separating the parties in caucuses, the mediator 
becomes for a while the main channel of information 
between the parties. In that capacity, communication be- 
tween the parties may be controlled in order to suppress 
some information, initiate other kinds, control some of 
the negotiating power of the parties with each other, test 
the acceptability of ideas by assuming authorship of pro- 
posals, and, in general, facilitate the giving and receiving 
of messages both qualitatively and quantitatively. 

In that this process puts into the hands of the mediator 
a great deal of power, it raises a critical ethical issue. 
This power can be misused against the interests of either 
or both parties. This again reinforces the extreme im- 
portance of the special training and screening of media- 
tors and the development of high ethical standards of 
performance. As we all know, the skilled communicator 
has more power than the unskilled one. That commu- 
nicator who controls the channels of communication is 
capable of exerting a great deal of influence over the 
behavior ^f the receivers and sendeis. We deal with these 
issues constantly in all phases of the communication dis- 
cipline (Johannesen 1983). The ethical considerations of 
the process must be examined carefully by each mediator 
and by the profession when setting up its training and 
qualification procedure. 

The value of the caucuses to the mediation process is 
determined by the condition? under which they are called. 
Among useful outcomes are the following: 



The mediator has an opportunity to share ideas 
about the situation with the parties alone. 

The mediator can make alternative suggestions with 
respect to a single party's position that would not 
be possible in a joint session. 

The mediator can encourage a party to explore the 
"what ifs" of a situation wth greater depth and 
candor. 

The mediator can make appeals to a single party 
to adopt more realistic or superoidinate goals. 

The mediator can discover the limits of each party's 
position. 

The mediator can test proposals that may come 
from another side but would not be accepted if they 
were recognized as such. 

The party can be helped to understand the process 
and the mediator can be provided an opportunity 
to make suggestions on how to conduct the ne- 
gotiations in an orderly way. 

A party can be prevented from making a premature 
concession in a joint session that would eventually 
destroy an agreement or that would be accepted 
later but not now. 

The mediator can provide communication between 
the parties that focuses on substantial aspects of 
the negotiation and block out emotional material 
that is loaded into messages. 

The mediator can discover confidential information 
that does not come forth in the joint session. 

An opportunity can be provided for each party to 
express feelings and thoughts that it was unable to 
express in the face-to-face joint session. 

Each party can be helped to examine its positu n 
in light of the goals and the possibility of reaching 
a settlement. 

The mediator has a chance to ease tense situations 
in the joint session that may lead to escalation rather 
than resolution of the dispute. 

The mediator has an opportunity to encourage a 
party to explore other positions that might be useful 
by raising doubts. 

The mediatot can establish credibility and be ac- 
cepted oy a party. 
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The mediator has a chance to assess the real pos- 
sibilities of finding a settlement to the dispute. 

Consistent with our discussion of the ethics of the 
mediator's behavior in the caucus sessions, there are 
several "don'ts." The mediator should not: 

Denigrate the other side in any way. 

Reveal any information that a party does not want 
revealed. 

Pass on untrue information from any source. 

Discourage a party in caucus from working toward 
a settlement. 

Try to maintain the formality or impersonality that 
might have been in the joint session. 

Try to force the parties to any position that they 
clearly and unequivocally oppose. 

When it appears that the parties are within an area of 
agreement, the mediator should bring them together and 
encourage them to work out the details. In this final joint 
session, the mediator should summarize the areas of 
agreement and get the parties to write out and sign a 
memorandum of agreement. 

Strategy Behaviors 

Probing for Causes and Justifications 

There is a reason for every position taicen by the parties. 
When the positions are particularly "frozen," the me- 
diator must probe for causes and precipitating events that 
will help to understand the force and the intensity of the 
position. Sometimes the positions are imposed from a 
constituency that is adamant. The mediator needs to know 
and understand this. It is very important to understand 
the power of the constituency on the negotiations. When 
the positions are "fond hopes" of the negotiators rather 
than instructed demands or replies, the mediator has a 
better chance of developing movement. 

Raising Doubts 

Parties to a dispute bring to the table a kind of rigidity. 
In terms of force-field psychology, they tend to be "fro- 
zen" into their positions as a result of a number of forces, 
pro and con. The mediator needs to facilitate the alter- 
ation of these forces so that a shift can be take place. A 
useful way to deal with this is to cause the parties to 



have doubts. The mediator may pose questions about the 
efficacy of the position, may ask the party to look care- 
fully at its consequences from the other side's point of 
view, may ask the party to examine the position realist- 
ically, may suggest that there are better ways to deal with 
the problem, or, in extreme cases, may actually point 
out the weaknesses of the position. If there is a lot of 
confidence in the mediator, this behavior will be influ- 
ential in relaxing the ngidity of the client's positions. 

Planting Seeds 

Ideas dropped into the discussion early will often mature 
later. The mediator needs to be willing to suggest many 
ideas and then back off and leave them alone. A too 
aggressive pressure toward ideas of one kind or another 
may short-circuit the reasoning processes of the parties 
and cause them to back off from what could be a rea- 
sonable solution. 

Session Lengths: Delay and Termination 

Tales of round-the-clock negotiation abound in the labor- 
management field of mediation. When this takes place 
there is usually some clearly significant deadline facing 
the parties: the impending expiration of an already ex- 
isting contract, a financial or professional cut-off point, 
an impending strike, etc. In the presence of such dead 
lines Mch have negative consequences to one or both 
of the A ties, there is a strong motivation to stay with 
the problems and try to reach a settlement before the 
impending "catastrophe" appears. 

But, in the labor-management field as well as others, 
the mediator often has to confront the reality that the 
parties are simply not ready to settle and that, no matter 
how long they are held in session, the effort will be 
fruitless. A basic principle in most mediation sessions in 
any arena is that when the parties stop making progress, 
it is time to stop, and take stock. If there set. as no 
inclination to go further, adjourn. 

In divorce and family disputes this procedure can be 
very important. After a mediator has worked with the 
parties and the progress seems to be at an end, it is 
important that the mediation be stopped and the parties 
confronted with their failure to find a solution. The me- 
diator may then ask them io convene at a later time, 
allow them to "think about it a while," or simply report 
that nothing more can be done and the negotiations should 
be closed. Sometimes this latter action will startle and 
shake the parties to a realization that they must make 
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added efforts to reach settlement. At other times, if they 
are not really willing to settle, they wil* simply give up 
on mediation and resort to more restrictive forms of in- 
tervention like arbitration or the courts. 

Sometimes the mediator is aware that there may be 
ideas for a settlement on the table but that the parties 



simply are not ready to examine them yet. In this case 
the mediator "ill usually postpone the continuation of 
the negotiations until such time as one of the parties, or 
both, makes contact and requests further meetings. This 
kind of delay is often very useful when there are of'side 
influences affecting the decision making. 
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Some General Principles of Power 

Studies of power and influence indicate that these forces 
involve performers in interaction. There is the initiator 
or "agent," Ae receiver or "recipient," and the context 
in which the action takes place. The process may involve 
rewards, punishment, the force of opinion, authority, 
physical effort, or changes coming from the recipient's 
needs induced by an agent or arising from contextual 
environment. Power is both potential and actual. It is 
actual when the agent makes a demand that runs counter 
to the desire or expectations of the recipient. 

Power is neither "good" ncr 4 bad." Whenever peo- 
ple interact with each other, it is involved. Jacobson, in 
a definitive review of research on power and influence, 
claims that power is inseparable from interpersonal re- 
lations (1972, 13). Emerson claims that "power is a 
property of the social relation; it is not an attribute of the 
actor" (1962, 32). The conditions whereby a person 
changes or modifies the behavior of another person in a 
relationship or the rewards, the costs, and the outcome 
of that relationship represent power (Thibaut and Kelly 
1959). The "agent" has power over the "recipient" to 
the extent that the agent can get the recipient to do some- 
thing that the recipient would not otherwise do at that 
time, place and circumstance (Dahl 1957, 201-18). 

Power is imposed by at least four processes: prede- 
termined intent, contagion or unsolicited imitation, fate 
control (when A's behavior affects B no matter what B 
does), and behavior control (whereby A varies behavior 
so that it becomes desirable for B to vary also). 

Instruments whereby power is obtained include the 
following: 

Coercion: the substitution of judgment with or 
without the knowledge but without the willing con- 
sent of the recipient. 

Manipulation: a controlled distortion of reality 
whereby the recipients are permitted to see only 
things calculated to call out the action desired by 



the agent (Jacobson 1972). This is control by fraud- 
ulent means. 

Authority: a group consensus allowing the agent to 
influence it and its members. 

Persuasion : presentation of judgments by the agent 
in a manner that may cause the recipients to accept 
alternatives desired by the agent because they per- 
ceive value to themselves in such acceptance. 

Threat: exposure to the risk of punishment or loss. 

Closeness: reduction of the perceived social and 
personal distance between persons. 

Communication: transmission and reception of ideas, 
feelings, thoughts, and perceptions. Also includes 
the selective transmission of information for the 
advantage of the goals and intent of the agent. 

Status: occupation of the "leader-role" or status 
position in a power network or organization. 

Environment: the changing physical and social con- 
text in which the interpersonal action takes place. 

Rewards and Punishment: provision of desired out- 
comes and materials for the recipient and preven- 
tion of behaviors and outcomes desired by the 
recipient. 

Jacobson's studies point out that the recipient is the 
crucial part of any power situation because power resides 
implicitly in the dependency of the recipient. The recip- 
ient will conform to the agent's power efforts only to the 
degree that they are perceived as being consistent with 
Ihe recipient's own beliefs, values, needs, goals, and 
only if the recipient admires and regards the agent as an 
expert (Jacobson 1972, 168). 

In the negotiation situation, we may find two general 
forms of power relationships: symmetric (equal between 
the parties) and asymmetric (unequal between the par- 
ties). The mediator has quite different tasks when dealing 
with the two different power contexts. 
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The Mediator's Use of Power 



It is a basic principle that a mediator cannot avoid being 
involved with power. From the very outset there must be 
change in the positions and behaviors of the parties before 
a settlement can occur. This means that some efforts 
toward change must take place beyond those that have 
already been exerted by the parties themselves. The me- 
diator, by the very nature of the process, must exert some 
power to bring about change in the outcome of the ric- 
gotiations. The problem that faces the mediator as a neu- 
tral is that the generation and use of power must neither 
violate the basic wishes and goals of the parties nor force 
them in directions they do not wish to go. Because of 
the prestige, credibility, and trust that the effective me- 
diator has at hand, the potential power to influence the 
parties can be very great. How does the mediator deal 
with this condition? 

It is the function of the mediator to facilitate the parties 
to reach an agreement themselves. What the mediator is 
doing is actually empowering the participants to work 
out their own destiny together. The power moves of the 
mediator should be directed toward the processes that 
will allow the parties to resolve their problems and not 
toward the substantive aspects of the dispute. Thus, the 
mediator uses his/her power to improve communication 
between the parties, to encourage looking at other alter- 
natives, to create a setting where the parties can feel 
comfortable, to create doubts about current positions so 
that the parties will become more flexible in seeking 
alternatives, to encourage looking for facts, to restrain 
emotions that block thinking, and to effect many other 
process factors that inhibit the progress of the negotia- 
tions. All the tools that the mediator uses exert power 
directed at facilitation of the decision-making processes 
of the parties. 

When the initial power relations between parties are 
symmetrical, there is a tendency for them to be more 
cooperative and to function more effectively with less 
manipulation of each other (Rubin and Brown, 1975). 
Moore points out, however, that parties with equal power 
still have influence problems relating to their perceptions 
of the balance of that power and also because of a 4 4 neg- 



ative residue of emotions resulting from past exercise of 
coercive power within the relationship" (1986, 279). 
One of the functions of the mediator within these settings 
is to facilitate the parties in shifting from dealing with 
power relations to focusing on mutual needs and coop- 
erative behaviors. 

Many disputes arise in which the parties do not have 
equal power relations. Moore points out that in these 
situations the mediator faces the problem of the parties' 
misperception of each other's power (either inflated or 
deflated) and, in extremely divergent situations, the prob- 
lem that the weaker party is known to both sides. In these 
situations, the mediator works to "minimize the negative 
effects of unequal power" and attempts to balance power 
through assisting in gathering and organizing data, mo- 
bilizing what power the party may have, planning ne- 
gotiation strategy with it, developing financial resources 
so that it can continue to negotiate, encouraging it in the 
making of realistic concessions, and referring it to other 
resource persons (Moore 1986, 281-82). Moore cau- 
tion*, however, that the mediator should not assist in the 
development of new power without the approval of the 
stronger party. The essence here is that the mediator 
assists the weaker party in handling the process but not 
the content of the negotiation. 

My emphasis on process here is not accidental. There 
is a clear distinction between the process and the sub- 
stance of negotiations. If people don't communicate well 
with each other, they are not likely to find substantive 
grounds for agreement. Thus the process of communi- 
cation may affect the substance or content, but the sub- 
stance or content is not the same as the process. It is like 
the difference between a car and its occupants. The car 
provides the process whereby the occupants can move 
toward their destination (goal), but the persons in the car 
and their goals are the substance or content. The best car 
in the world cannot take the occupants to where they 
want to go if they don't know how to drive that car, i.e. 
use the process. So, the mediator uses his/her power to 
enable the parties to use the processes of negotiation to 
reach their own decision. That is the essential basis of 
the approach. As long as mediators maintain this goal, 
the neutrality of their role has less chance of being abridged 
or placed at unnecessary risk. 
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YOU ARE THE MEDIATOR: 

A SUMMARY OF SUGGESTIONS 

FOR MEDIATING DISPUTES 



Your Function as a Mediator 

1. You do not make decisions for the parties. 

2. Your job is to facilitate an agreement by the par- 
ties themselves. 

3. You must be as unbiased as possible. 

4. Both sides must accept your services as a third 
party without prejudice. 

5. Your function is to persuade both parties to ch^ge 
positions in order to reach agreement. 

6. You must keep control of communication be- 
tween the parties during the mediation session(s). 

7. You should help both parties find rationalizations 
which will justify an agreement. 

8. You must know the right time tc advance sug- 
gestions, bring people together, or separate them. 

9. You must call the joint sessions and arrange for 
time, place, and facilities. 

Things to Do 

Before the Initial Meeting 

1. Confer with each party to make yourself known 
and to find out the nature of the dispute. 

2. Show sincere interest in the problems expressed 
by both parties in these meetings, 

3. Do everything you can to win the confidence of 
both sides, 

4. Obtain as many facts as possible from both par- 
ties, and other sources as may be necessary, about 
the nature of the dispute, its effect on both parties, 
and who is involved, 

5. Arrange a meeting place that is perceived by par- 
ties as "neutral territory." 



6. If possible, make yourself familiar with similar 
kinds of disputes and how they were resolved. 

At the Meeting— Joint Sessions 

1. As chair of the session, bring both parties to- 
gether. 

2. Make an opening statement which outlines your 
function in an affirmative way, for example: "It 
is my function to assist you in reaching an agree- 
ment or a solution to your problem(s) through 
your own decision making. You make the deci- 
sions. . . I'm just the facilitator." 

3. Outline and get agreement on the rules of conduct 
and set the tone you expect the meeting to take. 

4. State the purpose of the meeting and get agree- 
ment from the parties on the goal of settlement. 

5. Get a statement from each side as to the nature 
of the issues as they perceive them. 

6. Use questions sparingly at this stage, particularly 
those which put either side **on the spot." 

7. As long as the parties are willing to talk about 
the problem(s) in an open manner, keep them 
together and encourage their joint deliberation. 

8. When it appears that one or both of the parties 
has run out of ideas, patience with the other side, 
tolerance of the differences, is becoming partic- 
ularly angry or wants a separate meeting, deal 
with the parties separately. The session could be 
recessed until another day if you have met for a 
while or neither party is making progress. 

At the Meeting— Separate Sessions 

1 , Meet first with the party that seems most willing 
to compromise or change its position. If neither 
^>hows this, start with the most inflexible. 

2. Make clear to both parties that all things discussed 
in separate conference are confidential unless you 
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are given explicit authorization to reveal infor- 
mation or suggestions to the other side. 

3. Do not criticize one party to the other. 

4. When one side takes a stand that makes settlement 
impossible, take a firm position concerning the 
effects of this behavior. 

5. Continue the separate conferences as long as you 
think it is necessary to explore alternative solu- 
tions. When a lead is found for agreement, return 
to a joint session. 

6. Be sure to confer with both parties in separate 
conferences. Avoid talking v*ith just one before 
returning to a joint meeting. 

7. At the separate sessions make suggestions for res- 
olution, not proposals. Let the parties make the 
proposals. 

8. When one party wants to try out a proposal before 
making it, take it to the other side as a "sugges- 
tion" that you would like to make. 

9. When you are meeting with one party, give an 
assignment to the other. That is, give it a problem 
to work on, a task to perform, or something that 
can help lead to a solution. 

10. When a party with which you are meeting in 
separate session wants to caucus privately, en- 
courage it to do so and get out of the way. 

At Any Time 

1. Assume an active role in the process. Don't be 
just a note-taker or message carrier. 

2. Make suggestions to both parties that may help 
settle the problem(s). 

3. Make a recommendation for settlement only when 
you are sure that both sides will accept it. 

4. Always use tact. 

5 . Be a good listener at all times! Use message feed- 
back constantly. (Be careful about what you con- 
sider feedback. In this context v t are talking only 
about repeating or paraphrasing the message to 
see if you have it correct. Avoid showing your 
responses or feelings to a given message or pro- 
posal). 

6. Encourage both sides to bring out the deeper is- 
sues that may be under the surface of the dispute. 



7. Keep note-taking to a minimum. Do not use re- 
corders of any kind. 

8. Always get the facts from both parties. Don't 
depend on one side. 

9. Be friendly but impersonal. 

10. Keep both sides working at all times, if possible. 

11. Try to get areas of agreement clarified and stip- 
ulated as soon as possible. 

12. Have a knowledge of the personalities with whom 
you are dealing and the nature of the issues in- 
volved. 

1 3 . Keep showing that there are many ways to resolve 
the dispute. 

14. Give the parties every opportunity to resolve the 
' sues in joint conference. Intervene only when 
necessary. 

15. Avoid taking sides. Keep your personal feelings 
out of the matter! 

16. Keep the discussions orderly. If the meeting gets 
out of hand, adjourn. 

17. Watch carefully for hints of compromise that may 
lead to an agreement. 

18. Be willing to suggest settlements reached in sim- 
ilar situations. 

19. Be discreet in what you say, when you say it, 
and where you say it. 

20. Don't be a doormat or errand person for either 
side. 

21 . Don't discuss personal problems of one side with 
another unless it has a bearing on the dispute. 
Even then, do it with great care and tact. 

22. Do not discuss any case in public or with a person 
not a party to the argument. 

23. Get the facts. Avoid hearsay! 

24. Avoid wearing pins, rings, or insignia that can 
be controversial or will destroy your image of 
impartiality. 

25. When an agreement- settlement is reached, be sure 
that both sides understand the terms. This is best 
done in a joint session after you have thoroughly 
checked the matter out in separate sessions. 
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26. An agreement should be made a matter of record 
and signed by both parties 

27. Both parties should be able to make contact with 
you at any time other than when you are in ses- 
sion. Let them know you are available to consult 
with them on the problems as a mediator but not 
as a therapist-counselor or lawyer. 

28. Avoid giving legal or other forms of advice and 
direction that would manipulate the decision mak- 
ing of either side. 

29. At the same time, be willing to try to persuade 
either side to a position you feel will settle the 
dispute. Do this carefully and only when you are 
sure it will work. 

30. Don't be protective of your own ideas. Sugges- 
tions you make to either side should become their 
ideas if they choose to take them. 

31. Be patient! It sometimes takes a long time for a 
settlement to develop. Just don't give up! 

32. When it looks like there is movement on eiuier 
or both sides, keep the session going. Avoid ad- 
jodrning when the parties are finding avenues to 
agreement. 

33. Don't be afraid to defend your suggestions to 
either party. When you make them, be sure they 
are practical and possible under the circumstances 
and then be willing to convince either or both 
parties of their value. But don't make a fight of 
it. Remember, you are trying to help them resolve 
a dispute, not ci*ate another. 

34. It is not your responsibility to determine the le- 
gality, the ethics, or the justice of any solution 
jointly reached. The parties are responsible foi 
the decisions they reach. This does not prevent 
you, however, from speaking out wher, you feel 
a possible decision may be a violation of some 
sort. But you have no right to force your opinion 
on the parties. 

3.3. You are expected to be an excellent communi- 
cator. Don't forget that. L it communication in- 
volves a grctf deal more than sounding off. Watch 
your nonverbals and other subtle forms of sending 
messages. 

36. Always help one side to see and understand the 
position of the other side. 



37. Be fair, courteous, and impartial at all times. 

38. Don't give suggestions and counsel until either 
party, realizing the futility of its own maneuvers, 
is likely to accept them. 

39. Even after failure to reach an agreement, don't 
be afraid to call another meeting. Be persistent 
in your search for settlement. 

40. Remember you don't 4 'sit in" on a conference as 
a mediator. The parties to the dispute should be 
your invited guests. 

41. Demonstrate your impartiality by your actions 
rather than your words. 

42. If you feel that you have become unacceptable to 
the parties, get someone whom both parties wil! 
respect to take your place. 

43. Once you have started working on a dispute, don't 
stop for any reason other than your own loss of 
acceptance. 

44. Always remember, you are not the decision maker. 
You are only the facilitator. Thus, your own hu- 
mility must show itself in some measure through- 
out the negotiations. At the same time, don't give 
up control of meetings of which you are a part, 
unless by doing so a settlement will be reached. 

45. Keep calm. Don't allow the tensions or frustra- 
tions of the dispute to affect your voice or your 
manner of dealing with either side. 

46. When tension gets hig'.i and threatens to disrupt 
the negotiations, be ible to relieve the tension 
with humor or a diversion to irrelevent matters. 

47. When the behavior of the two parties is leading 
to a significant crisis, make this apparent to them. 

48. Under no conditions are you an interpreter or 
enforcer of the law. Any matters involving such 
problems should be called to the attention of the 
parties, and they should guided to the proper 
and qualified authorities. You may, if it seems 
necessary, call attention to existing laws or con- 
ditions that lie outside the jurisdiction of the par- 
ties but affect their relationships in the dispute. 

49. If you be:eme pnvy to information that could put 
the revealer in legal jeopardy, you are to retain 
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the confidentiality of the information. You must 
honor the confidence of the parties. This does not 
present you from calling their attention to the 
consequences and encouraging them to pursue the 
matter in an arena of proper jurisdiction. 



50. Remember that ' 4 you rarely win them all!" There 
are some situations that are just not subject to 
resolution through the mediation process. When 
it becomes apparent that there will be no solution 
through your services, stop the process. 
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Preparing to Work with a Mediator 

So far we have emphasized the function of a mediator. 
Now our concern is with those of you who are not me- 
diators but who want to use the process and maximize 
the experience and the outcomes. Usually, when clients 
who have not experienced good professional mediation 
approach it for ihe first time, there are many doubts and 
misconceptions. Some think it is like arbitration, some 
think it is counseling, some figure it is the intervention 
of an official who doesn't know what the situation is, 
and some, who may feel that it is a court or legally 
mandated process, arc afraid to raise any questions for 
fear of jeopardizing any possible gain they might acquire. 
There are quite a few misconceptions about the process 
that are to be expected from the uninitiated. 

Most mediators spend time with uninitiated clients in 
order to instruct them on how mediation works and the 
kinds of things that they, as participants, can do to fa- 
cilitate the process. In family and divorce settings, the 
mediator will conduct an "entry" meeting where tie 
rules and processes arc explained and agreed upon. This 
pre-mediation review is vital in those situations where 
the clients have had no opportunity to experience the 
process. In the labor-management field there is less use 
of this because of the general knowledge of the process 
and how best to use it. 

The following material is for helping mediators in their 
pre- mediation instruction and for those customers of me- 
diation who want to make the best of the experience. 
Space does not allow us to go into the negotiation process 
that the parties must use as the basis of their interaction. 
However, it is important that we look at some of the 
special adaptations that need to be made by the parties 
once they have decided to enter mediation. The following 
are things the mediator can bring to the attention of the 
parties in preparation for the actual mediation experi- 
ence. 

1 . The first requisite is tha* the parties desire to reach 
a mutual ag:*eement. The mediator can neither 



force nor bring about an agreement if either or 
both of the parties do not want one. This is a very 
critical prerequisite for any mediation effort. 
Without such a basic desire, the mediation pro- 
cess is usually ineffectual. 

2. A highly desirable precondition is that both par- 
ties should have put aside nonessential demands. 
While this is not as important as item 1, above, 
it is a highly desirable preparation. If the mediator 
has to become involved in the screening and elim- 
ination of some of the unessential demands, cost 
and time arc increased. It is to the benefit of the 
parties in the dspute to eliminate the nonessen- 
tials. 

3 . Another desirable precondition is that both parties 
should have explored and understood their dif- 
ferent positions. They should know that there is 
an impasse and of what it consists. This under- 
standing cannot be left to chance. Many times 
issues that appear to be at impasse, when carefully 
explored by the parties together, are found not to 
be. This means that the parties need to have made 
some effort to resolve their differences before 
they go to mediation. 

4. Each party should have in mind some "fall back" 
or alternative positions which they would be will- 
ing to accept as a last resort. This provides them 
with flexibility and hei^s them avoid being pushed 
into a comer. The more alternatives each side has 
available, the better the chances for a resolution 
of the dispute. 

5. Each party needs to have a clear picture of the 
difference between equity and acceptability. What 
is equitable may simply not be possible because 
of the emotional and situational forces of the dis- 
pute. Each side needs to recognize its own emo- 
tional values and those of the other side and to 
realize that these factors weigh more heavily than 
equity in the settlement of their dispute. Recog- 
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nizing the emotional and personal needs of the 
other side is an important process in any dispute 
settlement procedure. 

6. Both parties must be willing to assume respon- 
sibility for implementing the decision arrived at 
through the mediation process. They must make 
a clear commitment to this. 

7. Both parties must go into the mediation experi- 
ence with a willingness to compromise. If there 
is no willingness to change position, there is little 
hope that mediation can be of much help. This 
does not mean that the parties should expect to 
lose, but they should be willing to make some 
adjustments in their premediation position. 

8. The parties must be willing to explain to the me- 
diator their full positions, the facts that they have, 
their feelings about the situation, and any other 
pertinent information that has bearing on the dis- 
pute. This information need not bf ^hared with 
the other party present, but the full status of the 
situation needs to be available to ti; mediator. 

9. Persons involved in asking for mediation must be 
willing to meet with the mediator and their coun- 
terpart as soon as possible. 



In Session: Using Jiator 
to Resolve Disputes 

Once parties are with the mediator, there are a number 
of things that they can do to facilitate the process and 
help guarantee a resolution to the dispute. If you arc one 
of the parties the following things will help. 

1 . Seek areas of agreement. Avoid stressing what 
will prevent it. Too much emphasis on techni- 
calities and legalities can often stifle the process. 
The mediator wants you to seek positive direc- 
tions and will tend to push aside obstacles to 
agreement. 

2. The facts and evidence need to be on the table. 
All important information relating to the dispute 
needs to be brought to the mediator's attention 
cither in a joint meeting or in a private caucus. 
The mediator cannot work effectively if you hold 
back vital information or if you edit your infor- 
mation sd carefully that it is not clear. 



3. The mediator needs to understand your position 
and the reasons for it. It must be supported with 
sound reasoning. Clear and concise justification 
of it is necessary. Without this information, there 
is no way to determine what you need to do to 
reach a settlement. 

4. When you agree to something, be sure that you 
mean it. Avoid leaving the implication that you 
agree when you actually have no intention of doing 
so. Don't give "tentrtive" indications of agree- 
ment if you don't mean to keep them. 

5. Keep moving along. Do not delay the process. 
Any delay tends to interfere with the development 
of an agreement. Let the mediator suggest time- 
tables and limits and try to follow them. 

6. Be honest with the mediator. Let the mediator 
know what your actual position is and how you 
view the position of the other side. Don't hold 
back. The mediator needs to know just where you 
stand 

7. Practical in your assessment of the situation, 
i. „p in mind that the other side has reasons and 
feelings also. 

8. Maintain patience and try to be as calm as pos- 
sible Stay "cool!* Usually, a mediator is not 
influenced by highly emotional "play acting." A 
calm and rational approach is much more likely 
to facilitate the resolution of the problems. 

9. Maintain straightforward and honest communi- 
cation with the mediator. Attempts at cleverness 
or "sharp deal-making" usually get in the way 
of reaching a settlement. The agreement is your 
agreement, and it will affect you and your coun- 
terpart. Trying to "cut corners" and use tricks 
simply defeats attempts at a sound settlement. 

10. Avoid freezing into a hard-and-fast position. If, 
however, you come to a final position that you 
feel you cannot abandon, make it clear to both 
the mediator and your counterpart. Do not expect 
the mediator to do this for you. 

1 1 . Throughout the process, keep your communica- 
tion channels open to the mediator and to your 
counterpart. If you refuse to communicate with 
either or both, you are shutting down the lines 
leading to settlement. 
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12. Don't give up. Keep trying to find a settlement. 
Your constancy in seeking a resolution will fa- 
cilitate the whole process. 

Conclusion 

Joint decision making with the aid of a mediator can 
become one of the most useful dispute resolution pro- 
cesses we know. In the hands of unskilled and untrained 
"do-gooders," it can become a useless and frustrating 
exercise where settlements occur by chance, that is, not 
much better than 50% of the time. (Successful profes- 
sional mediators are able to demonstrate settlements rang- 
ing in the upper 90% levels.) The success of mediation 
depends on the development of skilled and knowledgt- 



able mediators who are willing to undergo the discipline 
of preparing themselves thoroughly and to abide by the 
ethics and professional standards of the mediation profes- 
sion. It also depends on the willingness of the parties to 
work with the mediator and to seek a solution to the 
dispute. 

Mediation is an interventive process that has become 
more important than ever before. We need more people 
skilled and committed to it. We need more information 
about its nature and its limitations as well as its oppor- 
tunities. We need more "customers" who insist on top 
quality mediation by well-trained experienced profes- 
sionals who are truly neutral. Finally, we need fewer 
casual "meddlers" who play the role of mediator without 
paying the dues of neutrality , discipline, and professional 
preparation so vital to successful mediation. 



45 



APPENDIX A 
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FOR MEDIATION 



Using simulations for developing skill in mediation is an 
excellent training activity. Enclosed are several cases that 
have been developed in and for mediation training sem- 
inars. The procedure for using them is as follows: 

1 . Break the training group into small teams of at 
least five (5) persons each. 

2. Assign the following functions: 

a. One person to be the mediator. 

b. Two persons to play the roles of the parties 
to the dispute. 

c. One person to serve as the Activity Identifi- 
cation specialist. (See the Activity Identifi- 
cation Analysis form that is to be used by this 
person.) 

d. One person to serve as critic-evaluator of the 
mediator (using the Evaluation Form in this 
manual). 

3. Give both parties (not the mediator) copies of the 
41 General Information" part of the case. 

4. Give each one of the parties the instruction sheet 
for the role being played. Then give the parties 
time to study their parts. 

5 . When everyone is ready, the two parties are asked 
to leave the room until the mediator brings them 
in the room again either singly or together. 

6. The mediator then proceeds to mediate until a 
settlement is reached or it is felt that no resolution 
can be reached. 

7. When the mediation session is finished, the Ac- 
tivity Identification specialist reports on the re- 
sults of the observation and describes the activities 
of the mediator. 

8. Finally, the critic-evaluator reviews the quality 



of the performance and opens a group discussion 
of the whole process. 

Variations in this pattern can be easily adopted de- 
pending on the size of the training group. When a single 
case is being used, the training group can be broken down 
so that a number of mediators are working at the same 
time. This maximizes the opportunity for practice. 

Another way to work with these teams is to add a 
sixth person to be responsible for writing the scenario 
for the simulation (the "author,") and for directing the 
players in their roles during the simulation. 

In a training session running over a period of time, it 
is important to have everyone on the team function in 
each of the team assignments. It is advisal !e to have the 
11 authors" assigned to differert areas of dispute. For 
example, one may write a scenario on divorce, another 
on labor-management, another on an environmental dis- 
pute, etc. By providing this variety of types of cases, 
the team experiences a number of different kinds of issues 
but also sees the constancy of the mediation process 
through different content settings. 

In addition to participating and/or observing the role- 
play of the situation, each person is to pay particular 
attention to the processes used during the course of the 
simulation and try to discover and identify the various 
stages through which the mediation process advances, 
the behaviors of both clients and mediator that facilitated 
and obstructed it, behaviors that might have been used 
that were not, and the nature of the changes that took 
place within and between each of the clients as they 
moved through the experience. 

Sample Cases 

Griggs vs. Griggs 
General Information 

Diane and Norman Griggs have tuen married for five 
years. Diane is very young looking and is the mother of 
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two children from an earlier marriag' y, nine, and 
Laurie, seven). She and Norman hav hild (Karie, 
four). On April 15 Diane moved with nei children into 
a shelter-care facility for abused women and instituted 
proceedings for child custody. She also had an injunction 
served on Norman requiring him to vacate the family 
home within forty-eight hours and to stay physically dis- 
tant from her and the children until the custody hearing. 
Norman moved into an apartment on April 17. He sub- 
sequently gained an injunction on Diane to pievent her 
from leaving the state with the children before the custody 
matter could be settled. Diane moved back into the house 
with the children on April 19. 

Through a mutual friend, Norman communicated to 
Diane that he wanted to work something out. After over 
a week of thinking and talking with friends about the 
idea, Diane agreed to meet with Norman only if a me- 
diator was present. He agreed. The meeting was set. 

Confidential Information Regarding Diane Griggs 

Diane is thirty-two years old. She lived with her first 
husband for seven years before divorcing him. She has 
a high school diploma and has never worked outside the 
home. 

Diane does not trust Norman. She feels he has broken 
every agreement they have ever had, has lied to her about 
their financial circumstances, and is insincere in any ar- 
rangements he might make. She is willing to negotiate 
only because she wants him and Karie to have a good 
relationship as father and daughter. She also realizes that 
even a court decision will not make Norman do what he 
doesn't decide to do himself. She is also afraid of Nor- 
man. He is, in her view, loud, verbally aggressive, abu- 
sive, domineering, and dangerous. He has broken things 
during quarrels but never hit anyone. 

When she first met Norman, Diane was attracted to 
his power and decisiveness. Now she wants to think for 
herself and run her own life. She feels this is impossible 
with him as her husband. 

Norman, according to Diane, has threatened to 
"snatch" Karie and move to another country if she re- 
fuses to put the family back together. Since that threat, 
which was repeated before and after Diane moved into 
the shelter facility, he has told her through friends that 
he didn't mean it, and that he was just trying to scare 
her into her senses. She is still afraid that he intends to 
"steal" Karie. Neighbors have reported that he has been 
around the house when she wasn't there and was with 
Karie. One time she found him on the grounds (after the 



injunction) and called the police, but when they arrived 
he was gone. Diane now wants no part of any immediate 
plans for him to be alone with Karie but will consider 
shared custody if and when Norman demonstrates that 
she can trust him. 

Diane was given the house in the divorce proceedings 
from her first marriage. She feels it is hers. Norman 
remodeled portions of it extensively, but parts are still 
unfinished. Diane feels that he has jeopardized the home 
because of the unfinished projects. He also, with her 
approval, took out a second mortgage on the house to 
raise money to save a failing business. Now, however, 
she resents this because he assured her it was to be only 
for a few months. The business failed and the money 
was lost. Norman has paid the current first and second 
mortgage payments. 

Diane wants a divorce immediately. She is willing to 
consider shared parenting of Karie at a later time. Diane 
wants Norman to pay all the family expenses until she 
can find a job. (She has been searching for over a month.) 
She feels she can find a job that she can live on if she 
doesn't have to pay the second mortgage and has child 
care payments for all the children. 

Norman has suggested that she take a job available in 
the office where he now works. She would rather starve 
than work with him. She is usually shy and quiet and is 
constantly embarrassed and confused by his "salesman" 
mannerisms. She also feels he would push her around 
on the job. 

Norman has made contacts with Diane's former hus- 
band, her family, and her friends in attempting to force 
her back to him. She resents this very much and feels it 
is simply another example of his bullying ways. 

Diane respects Norman's relationship with Karie and 
feels he also has been a good father to her two older 
children. She is &till attracted to Norman and would like 
to be friends but turns sick and shakes when she talks 
about living in the same house with him. She feels she 
must have physical distance from him. 

Diane expects the mediator to get Norman to pay for 
the mortgages and child care for each child. She wants 
the mediator to let Norman know that he will be arrested 
if he doesn't stop bothering the children and her. If things 
can't be worked out here, she will formally file for di- 
vorce within a week after medir' ; is over 

Confidential Information for Norman Griggs 

Norman is extreirely upset by Diane's leaving him. He 
knows they have had troubles but he believes everything 
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can be fixed. H<? feels that he and Diane can reach some 
agreement as soon as she comes to her senses and sees 
that he will take better care of her than she can herself. 
He acknowledges that many agreements have been bro- 
ken, but feels that the times have been tough and nothing 
worked out like he thought it weald. 

Norman tends to talk about what will be possible next 
week rather than what happened last week or what is or 
isn't happening this week. He calls himself an optimist. 
He has had very good sales records and income in the 
past when he worked for other people. When he owned 
his own business, things didn't seem to work out very 
well. He seemed to do well with sales but wasn't able 
to manage the operation adequately. He realizes this now. 

Norman feels that the house is at least half his. He 
feels that he has put a lot of himself into it and deserves 
to live there. (He also acknowledges that it is pretty nice 
to live in an apartment and not have to go home everyday 
to do plumbing, carpentry, etc.) But he does not want 
to be stuck making payments on the house when it would 
not be his to live in. 

Norman claims he made a pseudo-threat to take Karie 
away if Diane didn't get smart and put the family back 
together. He made it, he insists, in order to scare Diane 
into coming back. He never had any real intention of 
taking Karie away from Diane or her half sister and 
brother. 

Norman wants the marriage to continue. He does not 
accept the idea of divorce. He wants to continue the father 
role for Jerry and Laurie (who call him "Dad") and to 
be in daily contact with them and Karie. During a trial 
separation he will live in the basement in a separate 
apartment. If that doesn't work he's willing to live else- 
where. Since Diane and he left the house, he has stayed 
near to keep an eye on things and because he is homesick. 
He feels very hurt by the injunction. 

He now has a good job with a well-established com- 
pany. There is a position open in the front office for a 
receptionist. Norman's boss has said that Diane could 
have the job if she wants it. Norman wants to take care 
of Diane. If she insists on working and getting a sepa- 
ration, he wants her to work with him so that he can 
keep an eye on her and help her out. He feels that she 
cannot earn enough to live like she "should" and that 
they should get back together so that they can all live 
more comfortably. 

From time to time Norman has called Diane's rela- 
tives, her former husband, and her friends to discuss all 
of this with them and to urge them to help Diane come 
to her senses. He cannot understand why Diane objects 



to these contacts since all he wants is her back so that 
he can take good care of her. 

Norman expects the mediator to help him convince 
Diane to get the family back together again because "that 
is best for everyone." 

Jones Discharge Case 

General Information 

Terry Jones is a senior machine operator with the Spring 
Plastics Corporation. He is in charge of the unit that runs 
a large hot-mold machine which heats raw plastic, presses 
it into a mold, and ejects the molded product for trimming 
and fitting. Jones is a skilled operator of the machine 
and has been promoted from trimmer (the lowest clas- 
sification) to machine operator of the unit. There are eight 
other people under his leadership. He is at the highest 
classification of nonmanagerial employees. 

Jones has been a good worker for about twelve years 
and has been well-liked by most of the company man- 
agement. Recently he was given an award for bringing 
his unit to the highest production record in the company 
history. He is a member of the union and has been a 
union steward for the past six years. 

Because of his skill and dedication to the company, 
Jones is being considered for a promotion to the man- 
agement position of section foreman. He is most pleased 
with this turn of events and has been looking forward to 
the promotion. 

During the time Jones has worked with the company 
(twelve years), he has had a constant struggle with Sara 
Singleton, the administrative secretary of the company. 
Sara Singleton is also the office manager and in charge 
of all the personnel records. Particularly since Jones be- 
came a union steward, she nas constantly harassed him 
by refusing to provide senioiity lists on time, being tardy 
in providing new employee data as required under the 
contract, and on several occasions, pressing her boss, 
the president of the company, to discharge him. She 
could, however, never give a substantial reason for such 
an action. 

When Jones was mentioned as a potential candidate 
for foreman, Singleton became quite upset. She delved 
into Jones's files and, on her own, contacted the refer- 
ences and other job sources that were listed in his ap- 
plication. She discovered that Jones had a prison record. 
He had not indicated this on his signed application which 
specifically said that he had no prison record or convic- 
tion of any kind. When she found this, she immediately 
presented the information to the company president. 
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The president, thereupon, called Jones in for a con- 
ference and laid the incriminating information before him. 
Jones admitted to the record but reminded the president 
that he had been a good employee for more than a decade 
and that the past was behind him. He had paid his penalty 
for his mistakes and felt that they should not be held 
against him. The president pointed out that Jones had 
lied on his application form and that as such, was subject 
to dismissal under the terms of the contract and the com- 
pany rules. Therewith the president dismissed Jones. 

Jones immediately went to his union and was advised 
to file a grievance on the grounds that there was insuf- 
ficient cause for the termination. The contract between 
his union and the company is unique in labor-manage- 
ment relations. It provides that grievances must go through 
three steps of company and union negotiation. If settle- 
ment is not reached through these stages, then either the 
company or the union may choose to go to either me- 
diation or arbitration. If mediation is chosen then arbi- 
tration is eliminated. If arbitration is chosen, then mediation 
is eliminated. If the parties choose to go to mediation, 
the contract provides that they must reach agreement 
through that means. If they go to arbitration, they must 
abide by the arbitrator's decision. 

The Company and the union have agreed to go to 
mediation. The time has been set. Present are Jones, his 
union representative, the company president, and the 
company labor relations counsel. 

Terry Jones's Confidential Information 

Wh-~, ferry applied for this job, it was on the recom- 
mendation of his parish priest who had worked with him 
during and after his incarceration. Terry was imprisoned 
on a chaise of contempt of court because he had refused 
to reveal the source Of informal 3n concerning a drug 
case in which he had been called to testify. He felt mor- 
ally bound to protect his source of information because, 
had he revealed it, the person would have been incrim- 
inated. Terry chose not to be involved in such results 
and the angry judge charged him with contempt of court 
and sentenced him to prison for one year. 

When Terry got out of prison he was at a loss where 
to turn. His prior job had been taken away and he now 
had a record. He applied several places for jobs but was 
unable to find work. A loyal member of the Catholic 
church, he had discusstu his plight with the parish priest. 
The priest knew the president of the company and sug- 
gested to Terry that he might apply for that job. The 
priest talked to the president about Terry, explained the 
prison record, and recommended Terry for the job. The 
president checked the court records and found that it was 



as he had been told. When Terry applied he was accepted. 
It was on the advice of the president that Terry had 
decided not to include the prison record. 

Shortly after Terry wac hired, the company president 
died and a new one was chosen. Terry got along well 
with him. 

During his twelve years with the company, Terry had 
a good record. Even as a union member and officer, he 
had been respected by management, with the exception 
of Singleton. For some reason Singleton has disliked 
Terry from the very beginning. She is strongly anti-union 
and has fought the union from the very beginning when 
it organized in the company. She is also a bit of a flirt 
and has tried to compromise a number of employees. 
The word around the plant is to avoid her like the plague. 
She is, according to the employees, "Bad News!" She 
came on strong to Terry soon after he came to work, and 
when he let her know he was not interested, she im- 
mediately mounted a vendetta against him. 

Terry is sure Singleton is the one who searched out 
the information about his prison record and used it to get 
him fired. During the years that Terry was union steward, 
a number of grievances were filed by the union which 
involved Singleton. All of them were won by the union. 
Most of them involved apparently deliberate alteration 
of workers' time sheets, faulty recording of holiday and 
vacation time, and other kinds of harassment of the union 
members. 

Terry was married nine years ago and has two chil- 
dren, a boy eight and a girl six. 

Terry wants his job back and wants back pay for all 
the time that he has been out of work, plus a penalty of 
an amount equal to his back pay plus 10 percent interest. 
He feels that he has been discriminated against and that 
the company must make amends for its treatment of him. 
He feels that twelve years of loyal service more than 
compensate for his failure to list his prison record. Fur- 
ther, he feels that his work record with the company has 
been outstanding. Note the awards and the consideration 
for promotion. 

Terry has heard a rumor from fellow workers that 
Singleton and the present company vice president have 
an affair going. The vice president is married with two 
children. Singleton has never been married. She is also 
reputed to have had affairs with several of the company 
officers and thereby retains her position. 

Company Confidential Information 

There is a firm rule in the company that any false state- 
ment on an application will subject the applicant to dis- 
ciplinary action and that the usual action in such a case 
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is discharge. There is no time limit set on the period in 
which such a false statement can be discovered. There 
is also in the contract with the union a clear statement, 
agreed to by the union, that untruthful information on 
application forms is a cause for rejection of an application 
or immediate dismissal of an employee. 

The company president has never had reason to have 
difficulty with Terry. Even when they were on opposite 
sides of the table in collective bargaining over contracts, 
there was always a mutual respect between them. The 
company president is the daughter of the man who was 
president when Terry was hired. She did not know of 
Terry's record nor of any agreements involving Terry's 
application. She liked Terry and his work and looked 
forward to his becoming an important member of the 
management. 

As president of the company, Myra Masters has run 
a tight ship and the company has prospered. From time 
to time she and Singleton have had difficulties, partic- 
ularly when it appeared that Singleton had made some 
serious mistakes in worker records. But, because Sin- 
gleton had been the office manager when Masters's father 
had run the plant, Masters has depended on her to main- 
tain that part of the enterprise. On the whole their working 
relationship has been cool but productive. Myra tried 
soon after she took over from her father to set up a 
friendly relationship with Singleton but was rebuffed. It 
appeared that Singleton did not want to mix business and 
friendship. Myra did not press the matter any more. 

One of the things that has been important to Myra is 
that the relationship between the company and the union 
be a good one. She has worked hard to keep the relations 
on a high level without jeopardizing the welfare of the 
company, and has been effective. The contract negoti- 
ations are always tense and difficult but professional and 
businesslike. There has never been a threat of a strike or 
other use of force by the union. Differences have always 
been worked out eventually. 

In this case, however, there are some serious prob- 
lems. First, the rules are clear and unequivocal. The 
union and the company both have approved of these rules 
and supported them. Had Myra known that Terry had 
lied on the application form, she would have taken action 
on the matter immediately , just as she did when she found 
out. As much as she respects Terry, the morale of the 
employees is at stake. If the company backs down on 
this rule, it will be vulnerable to pressure to break away 
from enforcement of other rules. 

Another problem is that of Singleton and Terry. There 
has been bad blood between them for as long as Myra 
remembers. Singleton, on many occasions, has brought 



information to her about Terry that would indicate that 
he may have been working against the company in his 
dealings with union members. On one occasion Singleton 
showed evidence that Terry had submitted a faulty time 
report for overtime work. When Terry was confronted 
with the evidence, he admitted that he had simply made 
a mistake in calculations. On another occasion Singleton 
reported that Terry was violating the contract by talking 
with the union members about union business on com- 
pany time. This was precisely prohibited by the te-ms of 
the union-management contract. When the matter was 
brought to Terry's attention, he denied the allegation. 
Since Singleton had nothing but hearsay evidence, Myra 
dismissed the matter but asked Singleton to be careful 
of other instances where this might take place. Singleton 
kept reporting such incidents and would even name the 
people who had told her about it. But when interrogated, 
these people would deny that they had said anything to 
Singleton about the matter. 

One of the plant managers had reported to Myra that 
Terry was entering the plant when it was closed during 
the late evening hours but that nothing had been found 
missing or out of the ordinary. However, there was some 
concern about his ability to come and go as he wished. 
Since Terry knew f^e guard, there was no difficulty in 
his getting in. Finally, Myra instructed the guard to let 
no one in without her permission or without an emer- 
gency. 

Since Terry had been fired, a number of the employees 
had come to Myra to complain about the way things were 
going in the shop and about their treatment by Singleton. 
It was apparent that Terry, from the outside, was talking 
to the employees about the situation in the office and 
had made some pretty strong charges about Singleton. 
Myra did not like this state of affairs. It didn't fit her 
image of Terry. Yet the evidence was quite clear that he 
was spreading some pretty malicious gossip. 

Myra would like to have Terry back in the shop but, 
under the circumstances, there is not much that she can 
do. Singleton has indicated that if Terry were to be rein- 
stated, she would resign immediately. Myra does not 
want to lose Singleton because of her knowledge of the 
company and its procedures. 



Carter vs. Carter 

Th :c simulation was adapted and modified from a basic 
scenario devised by Susan Modey as part of an advanced 
seminar on mediation taught by Sam Keltner. 

50 



46 



John W. (Sam) Keitner 



General Information 

Matt and Paul Carter are brothers and were the only 
children of Grant and Mary Carter. Their father (Grant) 
died when Matt was seven and Paul was three. Their 
mother (Mary) never remarried, so she raised the boys 
alone. They lived in Marysville and Mary worked as a 
nurse and financially helped Matt attend medical school. 
Matt stayed in Seattle, some one hundred miles from 
Marysville, and set up his practice. He visits Maiysville 
some five to seven times a year. 

Paul did not attend college but began working as a 
carpenter after high school. He never left Marysville and 
always lived close to his mother. Matt and Paul seem to 
get along well when they visit each other, except when 
Matt shows off his i "igence and money, making Paul 
defensive. 

When Mary died, she left a very detailed will about 
which Paul and Matt are generally satisfied. They each 
inherited $15,000 in cash and property, Mary and Grant 
had owned many family heirlooms, so Mary divided 
them up evenly between her sons. They had each received 
silver, china, furniture, jeweliy, clothes, etc. Paul and 
Matt respected their mother's judgment and agreed rot 
to contest the will. 

Mary's sister, Martha, fifty-five, of Marysville, had 
received some of Mary's fortune over which there is no 
dispute. But Mary had also left some other items with 
Martha. Mary confided to Martha that she just couldn't 
decide how to divide these items between Matt and Paul. 
She asked Martha to keep the items until Paul and Matt 
reached an agreement (satisfactory to both) about how 
to divide them. 

Aunt Martha tried to help Matt and Paul come to an 
agreement, but their discussions usually ended with heated 
tempers and angry accusations and charges. The rela- 
tionship between the brothers began to deteriorate. Mar- 
tha wants to save the relationship, so she has suggested 
mediation. Paul and Matt agreed to try it, so Martha set 
up their first appointment. 

The mediator knows only the names of the disputants, 
that they arc brothers, and that their aunt Martha made 
the appointment for them. 

The items that Mary, the brothers' mother, entrusted 
to Martha were appraised just five months before she 
died. Martha gave Matt and Paul an official copy of the 
appraisal and both agree that the value of each item has 
not changed since the appraisal. 

The following is an appraisal of certain items be- 
longing to Mary Carter: 



1. A solid oak dining set of a table and six chairs. 
This set is in prime condition and belonged to 
Mary Carter's parents. = $5,000 

2. Two rifles in usable condition. Each approxi- 
mately one hundred years old and in good con- 
dition. These rifles belonged originally to the 
grandfather of Matt and Paul Carter. = $3,000.00 
($1,500 each) 

3. A brass bed, including ball posts and spring. This 
belonged to the grandmother of Matt and Paul 
Carter- Unit is in prime condition. = $2,000 

4. A gold wedding ring with 1/4 carat diamond. This 
belonged to Mary Carter. = $1,000 

5. A pocket watch with hinged cover. This watch 
belonged to Mary Carter's father. It is of the type 
used by railroad men of that time. It is in good 
condition but needs cleaning. = $1,500 

Total value of appraised items = $12,500 
Matt Carter 

Matt is a forty-five year old M.D. who earns approxi- 
mately $150,000 annually. He is married to Karen, and 
they have four children: Kurt, Kraig, Kristi, and Kathy. 

Matt feels that because he has four children he should 
get more of the property. He thinks that he and Paul 
should look at the dispute as though their children were 
receiving the property, not them. Matt thinks that his 
family should receive the equivalent of $10,000 and Paul 
$2,500 (the watch and ring) for his one child. It is very 
important to Matt that he have an item for each one of 
his children. 

Matt wants both guns so that he can give one to each 
of his sons. He feels that Paul does not need the guns 
because Paul already has a gun collection. He would 
consider giving the watch to one of his sons if he couldn't 
get both guns. 

Matt plans to give the bed to one daughter and the 
dining set to the other. Matt's wife and daughters realiy 
want the wedding ring, but Matt wants the bed because 
it is worth more. 

Matt is proud of his academic and professional 
achievements. He likes to show off his "intelligence" 
and frequently reminds Paul that he (Matt) is the older 
brother and really the head of the family now. Underneath 
this bravado he feels guilty about not being near his 
mother when she was dying. He also feels guilty that 
Paul had to take care of their mother almost alone. At 
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the same time, he is frequently disgusted with Paul be- 
cause he hasn't really done well for himself. Also, since 
Paul was the ' 'baby* ' brother, there was always some 
tension between the boys. Matt felt that Paul got more 
attention than he did as a youngster. He also feels that 
his mother, Mary, tended to "baby" Paul more than was 
needed and that was the reason Paul never really did 
more for himself. 

Matt wants the dining set ($5,000), both guns ($3,000), 
and the brass bed ($2,000) for a total of $10,000 of the 
appraised value. 

Paul Carter 

Paul is a carpenter who earns approximately $20,000 per 
year. He is married to Janet, and they have one son, 
John, age nineteen. Tiey live in Marysville. 

Paul believes that he deserves at least $9,500 of the 
total value of the items because he spent a great deal 
more time with his mother than did Matt. He, his wife, 
and his son were closer to his mother than any of Mart's 
family, and they helped and took care of Mary when she 
was ill. When she was hospitalized, they were in constant 
contact with her and spent time each day with her until 
the end. 

Paul feels that Mart has already received more than 
his share from his mother because she worked to put him 
through medical school. Mary did no such thing for Paul. 
He feels that he never got what he deserved. 

Paul's wife, Janet, is pressuring Paul to fight for the 
dining set. She feels that they have a right to it. Paul, 
who has an extensive gun collection, would like to have 
the guns because they would make a real contribution to 
rounding out his collection of that type of guns. They 
are not items that have any functional use as firearms. 
Their main value is as part of a collection. Paul would 
like to have the watch for his son, John. 

Paul feels at a disadvantage to Mart because of Mart's 
wealth. Because of this, he feels that he won't be able 
to leave much of an inheritance to his son and that his 
part of the family is viewed as the "poor relations/ ' 

Paul has always felt that Matt got the best of things 
in the family anyway. As the younger brother, Paul al- 
ways got "hand-me-down" clothes and other discards 
after Matt had used them. It seemed that he was always 
second best. But when it came time to take care of Mary, 
it fell to him to do it. He loved his mother verv much 
but always felt that she favored Matt. 

Paul would be willing to give up one of the guns, but 
both the dining set and the guns are of great importance 
to him. 



Starr vs. Freed 

This simulation was adapted and modified from a basic 
scenario devised by Ed Ryan as part of an advanced 
seminar on mediation taught by Sam Keltner. 

General Information 

In September Ms. Norma Starr rented and moved into a 
two-bedroom older house located two blocks from Old 
State University campus. The house is heated with a 
central wood stove, has city water, light, and garbage 
disposal, and is surrounded by a small yard of approx- 
imately an eighth of an acre. Hie rent is $350 per month. 
This does not include costs of water, electricity, garbage, 
and other services needed. 

Norma, around forty-five years old, is working on her 
doctoral thesis in education and wanted someone to share 
in the housing costs and operation. So she advertised in 
the university student services for a roommate. The ad 
read as follows: 

Wanted: A quiet, advanced standing or graduate student, 
preferably older, to share a beautiful two-bedroom home. 
Rent will be half of $350 per month, plus expenses. 

A number of applicants responded. After interviewing 
the most likely individuals, Norma chose Alice Freed as 
a housemate. 

Initially, Norma and Alice got along extremely well. 
During the fall term they spent a lot of time together 
getting acquainted, sharing ideas, going places, etc. 
However, as time went on, problems began to surface. 
Norma and Alice are from quite different backgrounds 
and have radically different lifestyles and ways of coping 
with problems. Things have now deteriorated to the point 
where neither is speaking to the other, and Alice is ac- 
tively seeking to locate another living arrangement. 

Whether Alice moves out or not, there are a number 
of issues relating to the expenses which must be settled. 
First, Alice has accumulated a number of bills which 
Norma has paid and for which Norma would like to be 
reimbursed. Among them are $200 in telephone bills, 
$100 for electricity, $95.75 for repair of the clothes dryer, 
and $95 for stove wood. 

The clothes dryer, which belongs to Norma, ceased 
operating and had to be fixed. Alice had the rather un- 
usual habit of storing beer in the dryer when it was not 
being used. Norma feels that this may have something 
to do with the breakdown. Alice disagrees with this. 

When Alice moved in with Norma, they signed a 
mutual agreement to the effect that Alice would pay $150 
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per month rent, a $75 refundable damage deposit, half 
of all telephone and electric expenses (including phone 
installation costs of $25), half of the cost of wood for 
the furnace, and any other expenses that were directly 
incurred due to Alice's needs. 

The two women are quite at odds with each other. 
Both have seriously considered going to court over the 
matter. Norma is threatening to go to small claims court 
to force Alice to pay what she owes. Alice is also threat- 
ening to go to court on the grounds that she is being 
taken advantage of and is being forced to shoulder more 
than her agreed upon share of the expenses. 

Mediation was suggested to Norma by a friend who 
works at a halfway house and crisis center as an alter- 
native to the court action. With Norma's approval, this 
friend, acting as an intermediary, got in touch with Alice 
and suggested mediation as a way to help her avoid costly 
court litigation. 

Both women have agreed to come to mediation after 
brief meetings with the mediator, at which time the pro- 
cess and the fees were discussed. (No discussion of the 
issues or the relationship was discussed with the media- 
tor. All that was shared was basic information about the 
nature of the general dispute.) 

Norma Starr 

Norma Starr is a forty-five year-old woman who has 
completed all work for her doctorate in education except 
her comprehensives and her thesis. She hopes to com- 
plete the thesis in about two yean. Prior to returning to 
school a year ago, she had taught high school English 
for ten years. She was divorced three years ago after 
twenty-two years of marriage. Her husband came home 
one evening and announced thai he had fallen in love 
with his secretary and wanted a divorce immediately. 
Extremely hurt by the divorce, she grieved for a while 
but, with help from a counselor, has begun to seek com- 
panionship with men again and recently has been dating. 

Norma was raised in rather sheltered surroundings. 
Both her parents were professionals. Her father was a 
tax attorney and her mother was a professor of anthro- 
pology. Norma married shortly prior to graduation from 
college. For a few years C\t was a housewife but tired 
of this and, in a few years, returned to graduate school 
and completed an M.A. degree in English. Shortly there- 
after she was hired by a local high school to teach Eng- 
lish. She continued at this job until the divorce. After 
the divorce she decided to return to school, finish the 
Ph.D., and get a job in some college or university. 



When Norma originally came to Old State University 
for her advanced degree, she moved into an apartment. 
She quickly discovered that she could not adapt to being 
surrounded by eighteen to twenty-one year-olds who 
seemed to do little else but party. After looking for sev- 
eral months, she located an extremely nice older home. 
The rental and utility costs, however, were more than 
she could handle alone, so she decided to share them 
with a housemate. After interviewing several people who 
responded to her ad, she thought that Alice would prove 
to be the ideal housemate. Although Alice is twenty-two 
years younger than Norma, Norma felt that Alice would 
be someone with whom she could live easily and share 
major portions of her life. 

Norma is now terribly disenchanted, upset, and even 
hurt over the problems that have arisen with Alice. Ideally, 
she would like to resolve all the problems with Alice and 
continue to have her as a house partner. But she is un- 
certain whether they can resolve all the conflicts and 
disagreements that have accumulated over the months 
they have been together. 

Norma has had to work very hard since returning to 
school to maintain a grade point average of 3.75. (Perfect 
is 4.0.) She resents the fact that Alice, a biochemistry 
major, has been able to maintain a 3.7 G.P.A. without 
apparently putting much effort into class work. Alice has 
consistently, either intentionally or accidentally, tried to 
distract Norma from her school work by suggesting in- 
teresting and "fun" things to do on nights and weekends 
when Norma intended to study. 

Alice has also brought several men and a woman to 
the house at one time or another who have stayed with 
her overnight. Norma had never given much thought to 
the idea that a housemate might wish to have anyone 
spend the night. Even though she realizes that it really 
should not be an issue, she finds herself offended by 
having strangers spending the night in her home and with 
neither her invitation nor permission. 

When Alice moved in , she told Norma that there might 
be times when she would have trouble making h share 
of the payments on schedule. Norma, at the time, didn't 
seem to mind because her own income was sufficient to 
pay some of Alice's expenses if she could be assured 
that she would be repaid later. Needless to say, she had 
not expected expenses to accumulate as much as they 
had. 

When working out the original agreement, Alice told 
Norma that she disliked doing housework. Norma felt 
that they had worked out an agreement where she would 
do most of the household chores and Alice would take 
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care of the lawn and chop and haul the wood. Norma 
now feels that Alice has not lived up to her part of the 
agreement. Further, Norma realizes now that cleaning 
up for Alice as well as herself is much more than she 
anticipated. Her attempts to get Alice to clean up after 
herself and to help with the cooking have been unsuc- 
cessful as far as she is concerned. 

Norma wants to be repaid for Alice's share of the 
phone costs, the electricity, the wood, and the dryer 
repair, all of which Norma has paid. 

If things can be worked out, she would prefer to keep 
Alice as a housemate, but realizes that this may not be 
possible. While their lifestyles are different, there are 
areas where they complement each other well, Norma 
feels. 

Even so, the financial problem is not easy to solve. 
Norma has encountered some additional costs recently 
that have seriously depleted her reserve and tied up her 
regular income. Part of these involve some costs con- 
nected with her work on her Ph.D. If Alice continues to 
default on her share of the expenses, other arrangement? 
will have to be made. 

Alice Freed 

Alice Freed is a twenty-five year-old woman who is a 
fifth-year senior in biochemistry. She hopes to graduate 
at the end of the current term and is considering going 
on to graduate school and working toward her Ph.D. 

Alice answered Norma's ad for a housemate to share 
a two-bedroom house located a couple of blocks off cam- 
pus. She very much enjoyed meeting Norma and liked 
the house. After explaining to Norma about her limited 
resources, they both signed an agreement that Alice would 
pay $150 per month rent and share the cost of utilities, 
telephone, and the purchase of wood for the stove which 
provided heat for the house. 

Alice also explained to Norma how much she disliked 
doing housework, and they agreed that Alice would take 
care of the yard and chop and haul the firewood as her 
share of the work in caring for the house. Even so. there 
are clearly different standards of cleanliness between them. 
Norma seems to want everything in spic-and-span order 
all the time. Alice is inclined to give things a toss, and 
when they get in the way of the action, she'll get around 
to cleaning them up. 

As the months passed Alice realized that Norma re- 
sented having to pick up attei her and tried to take care 
of at least some of the normal kitchen and household 
duties. 



Neither Alice nor Norma appreciated how much their 
different backgrounds would clash. Norma had been raised 
in a rather sheltered home and, despite her long years of 
marriage and experience as a teacher, she was much less 
worldly than Alice. Alice has been responsible for caring 
for herself since her graduation from high school and has 
traveled round the world quite a bit by herself. 

One example of the struggle between them is the dif- 
ficulties that came from Alice's male friends (twice) and 
woman friend (once) spending the night. Prior to moving 
in with Norma, Alice had not considered how having 
someone spend the night with her might result in diffi- 
culty with Norma. 

For the first few months Norma and Alice spent a lot 
of time together. They enjoyed talking and sharing their 
lives. But as Alice began to fall behind in the utility and 
phone payments, their friendship began to be strained. 
Alice had not realized how costly it might be to live with 
Norma. Also, she had encountered some unplanned ex- 
penses which took up much of her income: car repairs, 
a loan to her sister, medical expenses, and some clothes 
that she felt she had to have. Alice works twenty hours 
a week in the communication department on the campus, 
which earns her about $350 per month. She also receives 
about $3600 a year in loans and scholarships. After ex- 
penses for school, there is about $600 per term (3 months) 
left over from the financial aid and her salary which she 
is free to apply to living and other expenses. 

Alice has now accumulated $200 in telephone bills, 
$100 in her share of electric bills, and $95 in her share 
of the wood costs. In addition, she and Norma are at 
odds over a dryer repair bill of $95.75. Alice had stored 
a six pack of beer in the dryer which Norma did not see 
prior to placing some laundry in the machine. Several of 
the bottles broke and the glass slivers worked their way 
into the motor. Norma blames Alice for the breakdown. 
Alice blames Norma for being so stupid as to not look 
in the dryer before using it. 

Alice hopes she will be able to work things out so 
that she can continue to live with Norma at least until 
she graduates. In truth, Alice does not have the money 
necessary to move into a new apartment. She has done 
some preliminary searching for new quarters and is rather 
discouraged about the prospect of finding anything any- 
where near as nice as her current place. 

Alice agreed to come to mediation after it was sug- 
gested by a mutual friend from the crisis center. 

Norma has told Alice that she might go to small claims 
court if Alice fails to repay the money which Norma 
advanced to pay the bills. Alice does not want that to 
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happen. That would mean additional costs to defend her- 
self. At present there just isn't enough money to pay the 
back bills. 



Ross vs. Hart 

This simulation was adapted and modified from a basic 
scenario devir <i by Dan Lashley as part of an advanced 
seminar on mediation taught by Sam Keltner. 

General Information 

Kurt and Kathy Ross own a bakery in Corn Valley. The 
business specializes in baking breads and donuts. The 
bakery has been in business for twenty-one years and the 
Rosses have owned it the whole time. The bakery, for 
its size, does a fairly good business a terms of customers 
and production. However, the finances have always been 
a little shaky. Some months there is difficulty in paying 
all the bills and keeping the inventory current. 

Kurt runs the bakery and does most of the buying and 
decision making about products, etc. Kathy does sec- 
retarial work for Kurt from time to time and K :eps the 
financial accounts. Kathy has a separate secretarial busi- 
ness of which she is the owner. 

Gene Hart is Kurt's "right hand man." He is twenty- 
five years old and has worked for Kurt for the last eight 
years. Ho works full time and is paid a good wage for 
his hard work and for his efforts to promote the bakery. 
He has definitely helped the business grow over the past 
few years. Hart and the Rosses are very good friends. 
All of them have benefited from the relationship. 

Two yeais ago, during a very busy season, Kurt ran 
short of funds and needed to borrow some money. There 
had been a mixup in the office and some bills had been 
paid before they were actually due. This drained the 
reserve and lef' the cash flow unable to provide funds 
for inventory purchases. The situation was desperate. 
Kurt knew that Gene had saved a lot of his earnings, so 
he took him aside and asked for some financial help. 
After some discussion, Gene agreed to loan Kurt some 
$3000. To make it legal, both signed a note stating the 
terms of the agreement. The note reads as follows: 

March 1, 1983 

To Whom It May Concern 

I, Kurt Ross, in return for considerations already re- 
ceived, promise to pay Gene Hart of 32. Settled Way, 
Corn Valley, Oregon, Three Thousand and no/ 100 Dol- 



lars ($3,000). Principal is payable on demand r an in- 
terest rate of 15 percent monthly on the unpaid oalance. 



Kurt Ross 

3232 Unsettled Court, Corn Vallev. Oregon 

Now there is trouble. Kurt has paid roth : v± on the loan, 
either on the principal or the interest. Bu> even more 
disturbing, Kathy Ross has filed for divorce and is de- 
manding that the full ownership of the bakery be deeded 
to her for money spent and services performed during 
the years the bakery has been jointly owned with Kurt. 
Kurt is disputing the claim on various grounds. 

No one knows how the court will rule on the situation 
and what will happen to the business. There is a real 
question as to whether the bakery will survive the sep- 
aration. 

Gene, when he heard of the divorce, became quiie 
upset and concerned for his job. He confronted Kurt and 
asked for the money that Kurt owed him, plus the interest. 
Kurt responded in an angry way and Gene quit right on 
the spot. Gene went to his lawyer and was told to sue 
Kuit would cost a minimum of $500, win or lose. 

A mutual customer-friend heard of the situation at the 
corner tavern and suggested to both Kurt and Gene that 
they try to settle the matter through mediation. Neither 
had been in mediation, so they got in touch with a kral 
mediator, and after separate visits to learn something 
about the process and its costs, agreed to try to mediae 
the dispu;e. 

nstructions for Kurt Ross 

You have been hit with a series of devastating blows. 
At a very difficult time fo r your business, your wife 
suddenly leaves and sues for divorce. You did not expect 
this, even though there had been some differences of 
opinion about the business and other things. The bottom 
of your life has just dropped ou; . She is demanding more 
than half of the business she is entitled to by her part 
ownership. She wants the rest of it in return for services 
performed over the years. The business is your livelihood 
and without it you would be destitute. 

You don't know whether to continue to operate the 
business and try to struggle through or sell out. A wild 
and hopeful guess is that the total value of the business 
plus the lease on the property would pay off all debts 
and leave a balance of about $10,000. If Kaliy got through 
the divorce settlement, you would be left with nothing 
except a mortgage on the house you live in, which is 
about half paid. Kathy wants her share of the house too. 
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To top everything off, Gene Hart, your friend and 
business employee, suddenly demands payment of a loan 
he made to you a couple of years ago. Gene just showed 
up one day shortly after *he notice of the pending divorce 
got around and demanded that you pay the loan. This 
infuriated you and vou told him you didn't have it and 
that if he kept putting the heat on you he might never 
get it. Gene got mad and quit on the spot. 

The next week you got a letter from Gene's lawyer 
saying that Gene was contemplating suing to recover the 
principal or the ban plus interest. You go to your lawyer 
and he tells you that you may be able to postpone paying 
Gene but that will cost a minimum of $500, win or lose. 

The business right now is very shaky and unsettled, 
/ou owe a of money. In spite of your estimates, you 
really don't know how much the business is worth. You 
suspect that if the court should rule in Kathy's favor, 
you could never pay your debts, and bankruptcy would 
be the only recourse. That is the last thing in the world 
that you want to do. 

Gene's quitting upset you a great deal. You expected 
him to stick with you through your problems, like any 
friend should. Actually, he quit without notice, and that 
may be grounds for some action against him. Sure, you 
lost your terror when he demanded payment, and that 
wasn't right. But in the face of everything else, that was 
kind of the last straw. Where are your friends when you 
need them?! 

In order to look poor in divorce court and get a set- 
tlement in your favor, you've been told to lay low and 
watch your expenses. You were warned not to do any- 
thing that might imply that you have excess cash or 
assets. It will take about five months for the case to get 
to court. 

You know that you tend to be stubborn at times, but 
surely not uncaring. While you told Gene th** if he quit 
he would never get his money, you realize you do owe 
it to him. Then, too, you wonder if Gene knew Kathy's 
decision to go for the divorce before you did. 

Instructions for Gene Hart 

You are concerned and saddened by the announcement 
of the Ross's divorce. To you, it appears that the bakery 
is going to close. It cannot survive the financial strain 



of a divorce and the struggle between Kurt and Kathy. 
The separation was not a complete shock because you 
heard them arguing several times when they didn't know 
you were around, and it sounded very "heavy." Kathy, 
too, seemed to be more and more wrapped up in her 
secretarial business and less and itss concerned about 
what was happening to the bakery r.nd to Kurt. 

On >he face of it, it appears that ihe bakery owes more 
than it is worth. This puts your i3,000, plus interest in 
real jeopardy, particularly if Kurt should declare bank- 
ruptcy. 

When you confronted Kurt about the loan, he was 
very angry and told you that under the circumstances 
you'd ne^'er get your money. This made you ang'y and 
you quit on the spot. You then went to see a lawyer who 
told you that you had legal grounds to sue Kurt but that 
it would cost you $500 win or lore. You decided this 
cost was too great. 

You've been going to school for the last several years 
part time. Since you quit the bakery you have decided 
to go back to school full ime and finish your degree. 
You need all the money you can feet to do this. 

You were really close to the Rosses, and it was very 
difficult to see them at odds with each other and want 
to divorce That is another reason you asked for your 
money. You just wanted to get away from the center of 
tension. The whole matter has saddened you. 

You feel that Kurt may actually have the money to 
pay you but that it's hidden in a private account some- 
where. He seems to have money for personal things. You 
suspect that he is just putting off payment because it will 
look favorable in a divorce court. If that is the case, you 
will need to stand up to him or he will simply not pay 
you. 

You've worked for Kurt and Kathy for many years, 
and for the most part, Kurt has treated you well. But 
now things have changed and you are determined not to 
let Kurt push you around. As far as Kathy is concerned, 
she is out of the picture in any problem between you and 
Kurt. 

A mutual friend who is a customer of the bakery heard 
about the situation and suggested to you that you and 
Kurt take the matter to mediation. After a visit to the 
mediator to discover what it was all about and the fees, 
you and Kurt agreed to go ;o mediation. 
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ANALYSIS AND EVALUATION 
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Mediation Activity Identification Analysis 

The following analysis form provides a method for describing and analyzing the nature of a mediation 
session and the behaviors of the mediators conducting the session(s). 

Name of Mediator(s): 

Date of Mediation Session: 

Identify the dispute case by type. (Circle type.) Labor-Management; Family; Divorce; Community; 
Commercial; Interpersonal; Organizational; Environmental; Other( ) 

Identify the Parties Involved in the Dispute: 

1. 

2 

3 

h. 

Number of Sessions Required to Handle the Dispute: 

Name of Critic-Evaluator: 

Instructions for using this form. Identify those items that best describe the activities the mediator 
performed in this situation. Use the following code for identifying the things done: 

C = Did this constantly 

F = Did this frequently 

0 = Did this occasionally 

L = Did this once only 

N = Never did this 

These are items generally divided into several categories for convenience in checking. Mark in the space 
in front of each item the frequency with which the mediator performed this behavior in terms of the 
above code. 



Prior Meeting Behaviors 

Refers to behaviors that took place before the first joint meeting of the parties with the mediator. 
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1 Made telephone contacts with both parties. 

2 Made personal face-to-face contacts with each party separately before any joint meeting 

was held. 

3 Made personal face-to-face contact with only one party separately before any joint meeting 

was held. 

4 Made personal face-to-face contact with one party separately before any contact at all was 

made with the other party(s). 

5 Set the time and place of the joint meeting. 

General Behaviors During Mediation Efforts 

Refers to the behaviors that took place in both joint and separate sessions and in other contacts with 
the parties. 

Personal and Interpersonal: 

6 Showed an actual preference for the position of one party ever the position of the other 

party. 

7 Wore no insignia or clothing that would be controversial or destroy image of impartiality. 

8 Did not take sides in any way at any time. 

9 Gave personal advice to either or both parties. 

10 Showed patience and persistence with both parties. 

11 Criticized the ethics of one or both parties. 

12 Used humor. 

13 Maintained a calm or even tone. 

14 Allowed either or both parties to 4 'blow off steam' 1 and express emotions about the situation. 

Managerial and Procedural: 

15 Recorded all sessions, both joint and separate. 

16 Recorded only joint sessions. 

17 When areas of agreement occurred, made a formal record of these. 

18 Asked the parties to separate fact from hearsay. 

19 Wrote down the terms of the agreement and had both parties sign it. 

20 Terminated the session when it became clear there would be no settlement possible. 

21 Kept the session going so long as there appeared to be movement on either side. 

22 Reminded either or both parties of their legal responsibilities. 

Persuasive and Tactical: 

23 Indicated to both parties that their positions were unnecessarily rigid. 

24 Reminded either or both parties of the consequences of nonsettlement. 

25 Made a recommendation for settlement only when it appeared that both sides would accept 

it. 
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26 Restated the issues by paraphrasing them. 

27 Proposed a number of alternative solutions. 

28 Warned the parties of the consequences of legal violations. 

29 Suggested that the parties trade-off issues or demands. 

30 Used hypothetical situations to help parties explore the consequences of the proposals being 

considered. 

31 Pointed out faulty reasoning on the part of either party. 

32 Raised doubts in the rninds of the parties about the soundness of their positions. 

33 Got people outside the negotiations to put pressure on the parties involved. 

34 Helped either or both parties save face in the presence of an impending agreement that 

would be somewhat contrary to their original positions. 

35 Warned ei or both parties about an impending deadline. 

36 Made suggestions that were not immediately accepted but that later came through as 

proposals by the parties. 

37 Started parties working on areas where agreements could be easily reached. 

Joint Session Behaviors of the Mediator 

Refers to meetings where both parties were present with the mediator in face-to-face sessions. 
Managerial and Procedural: 

38 Convened the joint session of the parties as the chair. 

39 Made an opening statement which outlined the functions of the mediator. 

40 Outlined the rules of conduct for the meeting and procedures to follow . 

41 Had the parties sign these rules. 

42 Maintained control of the meeting. 

43 Restated, in the joint session, the position of each party through paraphrase or replication. 

44 Listened actively as wach side presented its case and argument. 

45 Requested either or both parties to clarify statements made to each other. 

46 Asked one or both of the parties to maintain order and/or courtesy during presentation of 

cases. 

47 Summarized the status of the dispute. 

48 Brought both parties together after an agreement had been reached and reviewed the terms 

of the agreement. 

49 Gave each party relatively equal time to be heard. 

Persuasive and Tactical: 

50 Used probing questions to gather information about the probtem(s). 

51 Allowed the parties to talk to each other v.ithout interruption by the mediator. 

52 Gave the parties every opportunity to resolve the issues themselves in a joint conference 

53 Broke the main issue down into sub-issues. 
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Mediator Behavior in Separate Sessions or Caucuses 

Refers to meetings when the mediator met alone with one of the parties while the other either waited 
in another room or was working separately on an assignment made by the mediator. 

Personal and Interpersonal: 

54 Expressed sympathy with one of the parties only. 

55 Expressed sympathy with both of the parties. 

56 Discussed personal problems of one side with the other side. 

57 Shared personal experiences in similar cases. 

58 Gave advice on what should be done to solve the problem(s). 

Management and Procedural: 

59 Held separate conferences with each party. 

60 Made suggestions to one of the parties concerning the manner demands were made of the 

other. 

61 Assisted either or both parties in wording proposals. 

62 Helped describe the position of one side to the other. 

63 Kept the parties separated by space so that they could not hear or see each other. 

64 Before leaving one party to talk with the other, gave suggestions for tasks to be performed 

by the party left alone. 

Persuasive and Tactical: 

65 Carried ideas suggested by one party to the other as an "unofficial," unsolicited, "off- 

the-record" communication. 

66 Made suggestions to one of the parties concerning the "ontent of the proposals to be made 

to the other party. 

67 Argued in favor of a position of party "A" to party "B" in a separate caucus with party 

68 Argued in favor of a position of party "B" to party "A" in a separate caucus with party 

69 Encouraged either or both of the parties to bring other principals or representatives into 

the negotiation sessions. 

70 Encouraged either or both sides to make a final proposal. 

71 Asked one or both of the parties to withold making a proposal until the other side had 

given signals that it would be accepted. 

72 Asked one or both to reftain from taking further legal or physical action until this matter 

could be settled. 

73 Indicated to one party that its position was unnecessarily rigid. 

74 Knowing what one party would agree upon, held it in confidence until that party gave 

authority to present it to the other party. 

75 Used rhetorical questions to persuade either party to accept an idea. 
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76 Used questions to "put down" or "deflate" one or both of the parties. 

77 Encouraged both sides to bring out the deeper issues that might have been under the surface 

of the dispute. 

78 Tried to persuade either or both parties to change their position. 

79 Ridiculed a proposal of one of the parties without reason. 

80 Acted angrily. 

81 Complimented or otherwise commended a party for what it was doing or saying. 

82 Gave a party a number of alternatives from which to choose. 

83 Pointed out faulty reasoning, bad data, or faulty assumptions. 

84 Reassured either or both parties. 

85 Confronted either or both parties on the necessity for action. 

86 Highlighted an alternative solution by repetition or emphasis. 

87 Encouraged the parties to look at the facts. 



Other Behaviors Noted 

88 

89 

90 

91 

92 

93 

94 

95 



jeneral Summary 

A. Was there an agreement reached by the parties? Yes No 

B. If there was an agreement or settlement, was it primarily the result of the 

parties' negotiation with each other? Yes No 

C. If there was a settlement, was it primarily the result of the persuasion of 

the mediator? Yes No 

D. If there was a settlement, was it the result of both the persuasion of the 

mediator and the efforts of the parties to find solutions? Yes No 



ERLC 



61 



E. If there was no settlement, what were the prime reasons? 
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F. What skills orprocedures should the mediator have used that were not used in this case? Be 
specific. 



Mediator Process and Skill Evaluation 

An evaluation system for use in judging the quality of mediator performance. 

Name of Mediators): 

Date of Mediation Session Evaluated: 

Identification of dispute case by type (circle one): Labor-Management; Family; Divorce; Interpersonal; 
Community; Organizational; Environmental; Other ( ) 

Brief Description of Dispute Case Issues: 



Names and Affiliations of Parties Involved in the Dispute: 



62 



Appendix B 



59 



Name of Evaluator: 

/. Handling the Process 

Rate the performance of the mediators) you ha veobserved according to the following criteria for each 
of ihe major items: 

5 = Outstanding. Mature, extremely effective, typical of a top-level professional mediator. 
4 = Effective. Generally good quality work, seemed to know what to do and how to do it. 
3 = Partly effective. Some goodandsomenot-so-goodwork,seemedto have an idea of what to 

do but did not seem to be able to bring it off at times. 
2 = Weak. Work not very effective, confused, lacked strength and clarity , did not seem to know 

what to do or how to do it, let things get out of hand frequently. 
1 = Inadequate. Simplyunabletohandlethesituation.showednoskillorunderstandingofthe 

mediation process, lacked insight and process tools to handle the situation. 

Apply the above rating criteria to the following areas of the mediation process , using the space provided. 
Refer to the ' 'Mediation Activity Identification Analysis ' ' as the basis of description for the following 

areas: 

General Behaviors during Mediation 

Personal and interpersonal behaviors during mediation process 

Managerial and procedural behaviors during mediation process 

Persuasive and tactical behaviors during medation process 

Joint Session Behaviors 

Managerial and Procedural 

Persuasive and Tactical 

Separate or Caucus Session Behaviors 

Personal and Interpersonal 

Managerial and Procedural 

Persuasive and Tactical 

Specific Accomplishments with Clients 

Elicited trust from the clients 

Clarified role of mediation and mediator for clients 

Stimulated the parties to discuss difficulties freely 

Facilitated discussion and clarification of the issues 

Handled differences in power appropriately 

Helped clients to explore alternatives cooperatively 

Provided new alternatives the parties had not thought of but accepted 

Clarified the final decision 
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Obtained satisfactory agreement to both parties 

Total score for areas of process: 

Average score for areas of process 

//. Skills and Techniques 

Usingthe same standards as for 4< Handlingthe Process," rate the mediator on the following specific 
skills: 



Listening 


Trust Building 


Humor 


Identifying Conflicts 


Self-Awareness Skills 


Poise 


Need Assessment 


Offering of Alternative 

Choices 


Sensitivity 


Dealing with Anger 


Empowerment of Client 


Refocusing 


. Reality Testing 


Paraphrasing 


Message Feedback 


Negotiating 


Information Sharing 


Goal Setting 


Breaking Deadlocks 


Neutrality 


Inclusion 


Questioning 


Rewarding 


Caucusing 


Balancing Power 


Agenda Building 


Planning 


Support 


Momentum Building 


Setting Ground Rules 


Credibility Building 


Agreement Formation 


Timing 


Communication 


Warmth 


Attention 



Total Rating for Skills and Techniques 

Average Rating for Skills and Techniques 

Total Rating for Process and Skills 

Average Rating for Process and Skills 

Interpretation of the Evaluation Scores 

Above 245 total or an average of 4.6 = Outstanding Mediation Performance of 
Professional Quality 

Above 217 total or an average of 4.01 = Good Mediation 

Above 191 total or an average of 3.6 = Fair Mediation 

Above 164 total or an average of 3.09 = Poor Mediation 

Below 164 total or less than an average of 3.09 = Inadequate Mediation 
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APPENDIX C 
SPECIAL EXERCISES 
FOR MEDIATORS-TO-BE 



Following are several situations in which a mediator is 
interacting with clients and the clients are making state- 
ments. You are to examine the situation carefully and 
write the response you think the mediator should make 
at that point in the process. Include in the description of 
the mediator's response suggestions for what the media- 
tor should say, strategies to follow, and nonverbal factors 
that you think would be important. When you are fin- 
ished, discuss your responses with others who have been 
doing the same exercises. 

Case 1. He's Wrong! 

A man and a woman are in a divorce dispute. They have 
come to the mediator, and after the preliminary expla- 
nations and agreements regarding the process, the woman 
begins the discussion with the following statement: 

*i suppose I must tell you just what happened. After 
you hear what I have to say you will see that I'm right 
in what I'm asking here and -hat he is absolutely wrong. " 

What would you, the mediator, say at this point? 

How would you say it, and what nonverbais would 
accompany your communication? 

Case 2. Faculty Seniority 

Two faculty members are in a dispute over scheduling 
of classes and use of a classroom. Both want the same 
classroom at the same time for already scheduled classes. 
The schedule clerk has refused to make the room as- 
signment until the teachers agree. The senior faculty 
member argues t^it he should have the room on the basis 
of seniority and tenure, and the junior faculty member 
argues that his class needs the room because it is next 
to a laboratory where the students in the class work on 
projects for the class. The two have been referred to a 
faculty mediator, and following the preliminary discus- 
sions, the junior faculty member makes the following 
statement: 



"As I've told you, my class needs that room so that 
the members can move back and forth between the class- 
room and the laboratory without having to crawl all over 
the campus. My colleague here is trying to pull seniority 
on me and refuses to consider the actual work situation. 
What can you do to help me? She is used to getting her 
way but I feel she is clearly out of line in this instance." 

What would you, the mediator, say at this point? 

What nonverbal things would be important to support 
your statement? 

Case 3. He Won't Listen 

A divorced couple are in a dispute over the custody of 
their children. During the mediation session, a number 
of alternatives have been discussed but none seem to be 
acceptable to the ex-wife. The mediator has been able 
to get the ex-husband to make a proposal that would, 
on the face of the matter, resolve the dispute and would 
have the ex-wife offer a number of proposals and sug- 
gestions for handling the children during the time they 
are with their father. The father would agree to her mak- 
ing such suggestions. Her response is, 44 Thic can't pos- 
sibly work. He has never listened to anything I have said 
in the past about how to handle the children, and I don't 
expect he will now." 

What would you, the mediator, say at this point? 

What nonverbal matters would you include in your 
behavior? 

Case 4. Overlapping Offers 

A company and a union have been negotiating for several 
days over the terms of their new contract. All items have 
been agreed upon except the wage rates. The union orig- 
inally asked for a 15-cent hourly wage increase. The 
company offered a 2-cent increase. After much discus- 
sion, the union has moved to a 1 2-cent request and the 
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company has come up with an offer of 4 cents. In private 
caucus the mediator has worked on both parties and tried 
to move them closer toward each other on the issue. At 
the last session with the union, the mediator asked for 
its final position. The reply was that it did not want to 
strike over this issue and that, if necessary, it would 
willing, as a last resort, to accept a 7-cent increase. The 
mediator, in private caucus with the company, discovered 
that it was very much afraid of a strike and would, in 
order to prevent one, be willing to pay a 9-cent increase. 

As mediator, you now have these two sets of confi- 
dential facts in your possession. What is your next move? 
What will you say to the parties? 
What nonverbal conditions will you set up? 

Case 5. The Property Line 

Two neighbors have been in a dispute over where the 
line separating their properties should be drawn. Each 
has a record that supports his claim. The facts show that 
there were several errors in surveying a couple of gen- 
erations ago and no one is able to determine where the 
original line really was. The parties have come to me- 
diation and have just finished reviewing the situation for 
the mediator. One of the neighbors has this to say: 

I'm exhausted from fighting over this mess. I don'i 
really know what I want at this point. I do know that I 
want this to be over. This constant bickering is messing 
up my life." 

What would you, as mediator, say at this point? 

What nonverbals would you include with your com- 
ments? 

Case 6. Personal Business 

A case worker employee of the Family Services division 
of the state has been suspended for doing personal busi- 
ness with a client of the division. This is in violation of 
the state code. The employee claims that the "business" 
was not personal but involved helping the client find a 
job with a paint company that the employee partially 
owned. The state claims that this was a violation because 
it affected the employee's personal business and was 
therefore wrong. 

At mc mediation session employee caucus, the em- 
ployee makes the following statement, 4 in the first place 
there are many instances where case workers do personal 
business with clients. There is one person in our office 
who is on the board of a bank, and he's constantly re- 



ferring people there. Another owrs a restaurant and fre- 
quently hires clients to work there. The division is 
discriminating again*! me unjustly and is obviously out 
to "get me" for some reason or other that I can't un- 
derstand. I'm going to sue for discrimination if we don't 
get this settled here to my satisfaction." 

As the mediator, what would you reply? 

What nonverbals would you use as you did this? 

Case 7. Access to What? 

Party A purchased five acres of land along a river for 
the construction of a country home. When he purchased 
the land, he was assured that there was an agreed upon 
access through another property that had joined his and 
was between it on the river and the county road. When 
A approached the ov ner of the adjoining property, he 
was told that the agreement foi access no longer existed. 
The original agreement, B claimed, had expired when 
the property on the river was sold, and B had no intention 
of renewing it for the new owner. Obviously B resented 
A's having purchased the property for the construction 
of a home because it had been a favorite fishing ground 
all his life and for his father before him. Party A pur- 
chased the property in good faith from the previous owner 
but now is quite frustrated with the situation. The parties 
have agreed to come to mediation. 

After the preliminary discussions of what mediation 
can and cannot do, party Ij says, "Now you fellows can 
play Ml the games you want, but there is one thing you 
will not do ... . You will not cut across my land to 
move equipment and materials and other junk to that 
property on the river ." 

A replies, "Look there was an agreement for access 
to the river property and I bought that agreement. I now 
have access whether you like it or not. If you don't 
confirm this, I'll take you to court and we'll see who 
wins." 

B responds, "Co ahead, you jerk! You are so stupid 
that you didn't read that contract right and didn't realize 
that the agreement expired automatically when the prop- 
erty changed hands. I'm not going to be responsible for 
your stupidity. Furthermore, there is no way you are 
going to mess up my land to get to that river property." 

What would you, the mediator, do and say at this 
point? 

Case 8. She'll Take It to Court 

J., thirty-two years old, is a very ambitious and hard- 
working person who has been unemployed for two months 
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after working for five years at an ad agency where he 
was successful and known as a "workaholic." Two years 
ago K., his wife, divorced him and left their seven-year- 
old son for him to raise. J. always put his son over his 
work and lost his job with the ad agency because he was 
failing to meet appointments and failing to complete as- 
signments on time for reasons such as taking his son to 
the hospital for emergency treatment. J. was very angry 
about the divorce because he felt that he had never ne- 
glected his wife and child. Since the divorce, he has 
raised his son carefully and lovingly and a close rela- 
tionship has developed between them. J. feels that K. is 
not a good mother, that she is unstable, and that she 
shows a lack of responsibility and love for her son. J. 
does not want to lose his son, does not want to drag the 
matter into court, and is willing to go to mediation. 

K., twenty-nine years old, has been a CPA for the 
past nine months and is living alone following her divorce 
from John two years ago. During her marriage to J. she 
stayed home and took care of the child. She wanted to 
work outside the home, but J. insisted that she take care 
of the home and child. This led to many arguments be- 
tween them until she finally decided she had to exit the 
relationship. After the divorce she went to a psychologist 
for help on self-identity and self-esteem. She was in- 
volved in another relationship after the divorce but is 
now living alone. She now wants her son back and has 
threatened to go to court to fight for him. She has come 
to mediation at J.'s insistence but still thinks that she'll 
have to go tc ~ourt to get her son. 

As mediator, you have been able to gather the above 
information from both parties during the early stages of 
the mediation in joint and separate meetings. At a sep- 
arate meeting with K. , she told you that, unless an agree- 
ment could be worked out that would allow her prime 
custody of the son, she would take the matter to court 
and was sure that she would win. 

What kind of reply would you make to K. after she 
made these threats? 

What will you say to J. about what K. has revealed 
to you? 

Wnat plan or strategy will you now use in mediating 
the situation? 

Case 9. The Old Barn 

G. is in the process of restoring a barn into a residential 
dwelling and is acting as her own contractor. She hired 
J., a carpenter, after he bid $17,000 for labor and ma- 
terials. The work has been slow but is nearing comple- 



tion. J. has been paid $15,000 to date, and the last $5,000 
of that was paid by bank voucher just two weeks ago in 
order for J., allegedly, to pay the lumber yard for ma- 
terials. Since that time he has .not returned to the job site. 
Two days ago, G. received a mechanics lien from the 
lumber yard for $7,000. With the help of another car- 
penter, she estimates that there is still $3,000 worth of 
work to complete on the project. She is irate with the 
bank for advancing the voucher payment without check- 
ing with the lumber yard, with the lumber yard for not 
insisting on payment from J. because of 'he long term 
"friendship" between the proprietor of the yard and J., 
and she is more angry at J. fci not completing the work 
and for jeopardizing her project and financial stability. 

J. erroneously underestimated the cost of materials by 
at least $1,000 and labor time by over 200 hours. Ad- 
ditional labor was necessary because of changes G. made 
in the plans. J.'s long time friend at the lumberyard 
assured him that he would extend credit for a new job 
J. is now entering on, even though the barn materials 
have not been paid. The barn project was his first large 
one, and it turned out a disaster. No one wanted the job 
and he took it because G. seemed sincere and concerned 
about the job. J. simply wants to walk away from it. He 
feels he has no other recourse. He has just been divorced 
and has a large child support payment. He has a heavy 
burden of responsibility for his father, an alcoholic, who 
is undergoing special treatment that J. must pay for. 

As mediator, you have determined the above infor- 
mation through joint and separate meetings with both 
parties. You now have the parties back together to review 
the situation. After the general facts have been reviewed, 
G. leans across the table toward J. and says, "You had 
better make this good, young man, or you'll never work 
in this town again. You cannot bury your mistaxes, and 
I'll see to that. I want full restitution for all losses and 
a penalty of $2,000 for suffering and time lost in com- 
pleting the work." 

As the mediator what would you do and say to the 
parties at this point? 

Case 10. Who Wants What? 

You are called on the telephone by a man who reports 
that his lawyer has recommended that he and his wife 
come to you for mediation of their divorce. The man 
indicates there are some serious problems with the re- 
lationship and that he wants a divorce but his wife does 
not 

What would you do and say at this point ? 
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APPENDIX kJ 
SPECIAL PROJECTS 



1. Divide your group into teams of three persons 
each. Ask each member of each team to invest 
twenty-five cents ($0.25) in the project. Each team 
thereupon has a resource pool of seventy-five cents 
($0.75). Each team then given the following in- 
structions: 

The purpose of this exercise is to divide the seventy- 
five cents between two of your teammates. One member 
of the team is to be eliminated as a candidate for sharing 
the money. To perform these functions, you must follow 
these rules: 

a. You are first to decide how you, as a group, are 
to make the decisions that are to affect all of you 
in the group. Only two alternatives are available: 
either consensus of the three or majority vote. 
You may not inake any decisions by chance, such 
as flipping a coin, drawing straws, or drawing 
cards. Neither may you rely on someone else to 
make the decision for you. 

b. Next you are to select one person in your group 
who is not to share in the division of the seventy- 
five cents. That person will still remain in the 
group, may participate in the discussions but can- 
not share in the division of the funds. 

c. Once the person who will not share in the funds 
is chosen, your group is to work out how the 
funds may be shared. The full amount (seventy- 
five cents) must be diviJed between the two re- 
maining persons. That full amount, or any part 
of it, may not be given to anyone other than the 
two persons. 

d. When the dec Ijn regarding the distribution of 
the funds is made, the two persons are to provide 
a short written summary of the reasons for the 
distribution, and this summary must be approved 
by the third person who did not share in the di- 
vision of the funds. 

During the exercise, observe the behavior of the third 



person. Note the instances when that person performed 
to facilitate the decision making between the other two. 
Try to identify the mediation methods that the third per- 
son used in ^ process. Note also the degree of intensity 
and emotion that arises in the parties as they attempt to 
split the funds. What evidences of avoidance are present? 
Is there serious discussion of the matter, or do the par- 
ticipants try to make it a casual game? 

After the exercise is over, talk about the role of the 
third person in the interaction, a* well as the negotiation 
tactics used by the parties as they attempted to split the 
funds. 

2. Examine the current law in your state concerning 
mediation of child custody and visitation dis- 
putes. Investigate the origins of law, its strengths 
and weaknesses in respect to the mediation pro- 
cesses. What standards of preparation and per- 
formance are reouired by law for mediators? Are 
these standards and requirements sufficient to 
provide qualified mediators for custody disputes? 
If not, what kind of change or amendment in the 
law should be made in order to provide for better 
qualified mediators? 

3. Participate with some professional mediator or 
negotiator in a mediation session and write a sum- 
mary of the whole process you encountered with 
attention to the following things: 

The nature of the conflict, the parties in- 
volved, the time and place 
Presession preparations of the parties and 
the mediator 

The communication process during the me- 
diation session 

Functions performed by the mediator (use 

the Mediation Analysis Sheet) 

Critical problems arising during the dispute 

and how they were resolved 

Manner in which neutrality was maintained 
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or abridged by the mediator. 
Nature of the final settlement 

Write an analysis of one of the following media- 
tion practices in which you provide a clear de- 
scription of the process and the strengths and 
weaknesses of the process in that arena of dis- 
putes: 

Family mediation 
Labor-management 
Environmental mediation 
Community mediation 
Divorce mediation 

In-house-mediation (between individuals or 
subgroups) 

Survey the legislation in several states dealing 
with mediation and compare the policies and prac- 



tices. Include at least the following areas of com- 
parison: 

Requirements for mediators (training, ex- 
perience, etc.) 
Conditions of appointment 
Stipends or payment 
Arenas of practice 
Certification requirements 
Standards of practice and ethics 

6. Interview a number of "mediators" in the area 
of family and divorce mediation, community me- 
diation, or labor-management mediation to dis- 
cover what they do as mediators and how they 
perceive their function. 
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APPENDIX E 
SAMPLE AGREEMENT 
BETWEEN PARTIES 
COMING TO MEDIATION 



In order for mediation to work, we need to have some rules under which we all agree to work. We need to agree 
to abide by these rules, otherwise mediation may not be worth tfte risk of opening up to each other. Both of the 
participants in tMs mediation, signatory below, agree to the following rules and conditions of this process: 



1 . Seek a mutually acceptable solution to our dis- 
pute. 

2. Share all of the information pertinent to the is- 
suers). 

3. Abide by the final r^reement reached here. 

4. Put anger aside and deal with the issues before 
us. 

5. Not use outs'de audiences to sway or influence 
the other person(s). 

6. Have all persons who are involved in the struggle 
be a part of the mediation, if such is necessary 
to the solution . 

7. Not use information gained in the mediation pro- 
cess against the other person(s). 



8. Maintain in confidence all information shared in 
this process. 

9. Deal only with those issues which are yet unde- 
cided in the dispute. 

10. Attend all sessions called by the mediator, if at 

all possible, and give the mediator at least 

hours advance notice if something significant in- 
terferes. 

1 1 . Meet in private session (caucus) with the mediator 
when requested in order to aid the mediator in 
understanding of our positions and the nature of 
the situation as we see it. 

12. Deny the mediator the right to offer legal advice 
or provide therapy to either party. 

1 3 . Sign any agreement reached through this process. 



14. 
15. 
16. 



Other Rules Desired By the Parties 



17. . 



Signed: 
Mediator: 



(If necessary continue on other side.) 
and 



Jate: 
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